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Letters 


Rulemaking Authority 

I enjoyed the well-written article 
in the October issue discussing the 
1999 APA amendments and their 
impact on Consolidated-Tomoka.1 
must respectfully disagree with the 
author that the “legacy” or the re- 
maining aspect of Consolidated- 
Tomoka is “a reminder of the need 
for agency discretion in rulemaking 
authority.” In my opinion, the only 
aspects of the case to remain after 
the 1999 amendments are: 

1) The court’s recognition that the 
legislature has the authority to de- 
fine and restrict the scope of the 
agencies’ rulemaking authority as it 
sees fit. 

2) The court’s interpretation of the 
burden of production in cases involv- 
ing challenges to proposed rules 
(only because the legislature 
adopted that interpretation in the 
1999 amendments; the court’s dis- 
cussion on that point was dicta and 
was legally incorrect under the 1996 
APA). 

3) The Tomoka River/Spruce 
Creek Riparian Hydrologic Basin 
rules upheld by the court (only as a 
result of the political compromise 
embodied in the legislative intent set 
forth in §1 of the 1999 amendments, 
not because they meet the refined 
standard). 

All other aspects of the decision, 
particularly the gloss which Judge 
Padovano placed on the “particular 
powers and duties” standard in the 
1996 APA, have been rejected. As 
the author notes, the 1999 amend- 
ments were a direct reaction to that 
judicial activism. 

I admit that it is curious that the 
Florida Supreme Court went out of 
its way in Investment Corp. (1999) 
to endorse the holding in Consoli- 
dated-Tomoka even after the legis- 
lature had specifically rejected the 
premises on which the decision was 
based through the 1999 amend- 
ments (effective June 18, 1999). 
However, I do not believe that the 
dicta in Investment Corp. should be 
viewed as a license to the district 
courts to ignore the clear legislative 
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directive that agency rules may only 
“implement or interpret specific 
powers and duties granted by the 
enabling statute.” Instead, the leg- 
islature has now clarified the 
rulemaking standard (or re-empha- 
sized its restrictive nature). In light 
of the adverse legislative reaction to 
Consolidated-Tomoka, the district 
courts would be well advised to sim- 
ply apply the standard as written by 
the legislature in determining the 
validity of an agency rule. 

I agree with the author’s conclu- 
sion that the decision in Save the 
Manatee Club (and Board of Trust- 


Continued on page 8 
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The Society: A Historic Look Backward 
So We Can Celebrate the Future 


he Florida 

Bar’s Board 

of Gover- 

nors is tak- 
ing a leadership role 
in breathing new life 
into the Florida Su- 
preme Court Histori- 
cal Society, which is 
the caretaker of the 
history and tradi- 
tions of Florida’s jus- 
tice system. The So- 
ciety is an important 
reminder of our past 
and is uniquely 
suited to inform and 
educate the citizens 
of Florida about the 
origin of our highest 
court, and in a very 
real sense, it is the 
keeper of the court’s 
jewels: its roots and 
cultures. 

The Florida Supreme Court is a 
distinguished institution composed 
of dedicated jurists who perform in- 
dispensable roles in the preserva- 
tion and continued enhancement of 
Florida’s legal structure and the 
rights and liberties of its people. 

Justice Harry Lee Anstead, who 
serves as the Supreme Court’s liai- 
son to the Historical Society, says, 
“Our state and federal governments 
are not unique in having a legisla- 
ture or congress, or executive 
branches. Those forms of govern- 
ment existed in many countries at 
the time our nation was founded. 
The unique concept was the forma- 
tion of a judicial branch specifically 


Herman Russomanno, left, and Justice Harry Lee Anstead, Florida Su- 
preme Court liaison to the Florida Supreme Court Historical Society, re- 
cently discussed the Bar's supporting role to the Society's efforts to edu- 
cate citizens about the state’s judicial history. 


charged to be nonpartisan and non- 
political—a branch that would be 
certain that the founding constitu- 
tional principles would be main- 
tained independently of the legis- 
lative and executive branches.” 

Through its efforts to share the 
heritage of an independent court 
system, he says that the Society 
provides a “personal sense of pride, 
identity, and stability” to contem- 
porary citizens of the state. 

“Many Eastern Europe countries 
are establishing constitutional 
courts. The check of an independent 
judiciary with the authority to keep 
alive those founding democratic 
principles is a priority of these gov- 
ernments,” notes Justice Anstead. 
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The Society is an 
excellent means to 
inform the public of 
the court’s critical 
role in Florida’s his- 
tory and develop- 
ment, and The 
Florida Bar will 
work with the Soci- 
ety so that it devel- 
ops along the same 
lines as the U.S. 
Supreme Court His- 
torical Society. This 
history should be a 
source of personal 
pride, identity, and 
stability for all of us. 

The Bar will fur- 
ther help the Society 
to buttress a strong 
public education 
component by the 
development of a 
major interactive display in the 
court’s rotunda. This exhibit will 
provide information to our visitors 
about the important function of the 
state’s highest court and its history. 

Public knowledge and under- 
standing of the purpose, workings, 
and history of our justice system are 
the best means of ensuring public 
confidence in our efforts to provide 
“equal justice under law.” 

The Florida Supreme Court His- 
torical Society serves as an impor- 
tant reminder of our past, which 
should convince all of us that our 
progress and search for the most ef- 
fective judicial system is a continu- 
ing process. 

Components of the Society’s pub- 


, 
- 
4 H 
1 
i 


We're Giving You New Dimension 
Corporate Record 


Not only are we Florida’s best at providing UCC information, we’re also a national leader in 
corporate document retrieval, incorporations, qualifications, and registered agent services. 


Our Corporate Services Department believes in DOING IT RIGHT AND DOING IT RIGHT Now, and at 
a much lower cost than our competition. Call us today and enjoy a new dimension in service. 


Florida and National Services 


Corporate Searches 
Certificate of Status 
Certified Copies 
Name Availability/Reservations 
Articles of Incorporation 


ANG & SEARCH 
Nationwide Qualifications & Registered Agent Services 
Corporate Kits SE RVICES 
UCC Searches & Filings “We Search the Nation” 


Non-Taxable Certificates 
Fictitious Name Services 


Tax Liens/Judgments UCC Filing & Search Services, Inc. 
Bankruptcy 526 East Park Avenue, Suite 200 + Tallahassee, FL 32301-2551 
Motor Vehicle Records (800) 822-5436 * (850) 681-6528 * Fax: (800) 424-7979 


2 
— 
= 
Fig 


lic education goals have already 
been initiated with a celebration of 
150 years of Supreme Court history 
featuring the first Justice Teaching 
Institute for secondary teachers and 
essay and poster contests. 

To preserve the rich experience of 
the court, the Society has recorded 
18 oral histories and published 11 
issues of its review. In addition, 
there are annual exhibits at The 
Florida Bar Annual Meeting. The 
Society’s docents and court’s staff 
attorneys offer tours and mock oral 
argument experiences. 

In 1996, the installation of a new 
chief justice was viewed by the pub- 
lic for the first time in 150 years. 
Under the auspices of the Society, 
this historic passing of the gavel 
ceremony included the participation 
of the Governor, Speaker of the 
House, President of the Senate, and 
Florida Bar leaders. 

The Society participated in the 
Supreme Court’s sesquicentennial 
celebration in 1997, and it has spon- 
sored 12 programs with such speak- 
ers as Judge Joseph W. Hatchett, 
Judge John C. Godbold, Chesterfield 


Smith, and Griffin Bell. 

We agree with Justice Anstead 
that “public knowledge and under- 
standing of the purpose, workings, 
and history of our justice system are 
the surest means of ensuring public 
confidence in our efforts to provide 
“equal justice under law.” 

The Florida Bar and the Histori- 
cal Society must work together and 
exhibit the passion and commitment 
to preserve the history, traditions, 
and independence of Florida’s jus- 
tice system. 

In order to support this joint en- 
deavor, we will appoint circuit com- 
mittees throughout the state from 
the Society, our Board of Governors, 
and the Young Lawyers Division. 

We encourage all members of The 
Florida Bar to join the Florida Su- 
preme Court Historical Society. The 
Society is expanding its membership 
at the $100 level which will include 
Volume I of The Supreme Court of 
Florida and its Predecessor Courts, 
1821-1917 by Walter W. Manley II, 
Canter Brown, Jr., and Eric W. Rise, 
which was published in December 
1997. This unprecedented work 


Letters 


Continued from page 4 


ees of the Internal Improvement 
Trust Fund v. Day Cruise Ass’n, 
Case No. 1D00-1058), will likely 
determine whether there will be a 
movement to further revise the 
rulemaking standard. If the courts 
utilize a case-by-case approach in 
applying the standard written by 
the legislature, such a movement 
might be avoided. This will allow the 
case law to develop under the cur- 
rent standard and will allow the leg- 
islature to focus on the policies un- 
derlying the substance of the 
challenged rules by amending the 
agency’s enabling legislation as nec- 
essary to provide the agency the 
authority that it was found to lack 
or by taking away authority that it 
was found to have but which the leg- 


islature may not have intended. 
KENT WETHERELL 
Tallahassee 


Editor’s Note: The Bar Journal ne- 
glected to publish that the article, 
“After the 1999 Amendments to Ad- 
ministrative Procedure Act, One As- 
pect of Consolidated-Tomoka Still 
Remains,” by Leslie E. Bryson re- 
ceived first place in the 1999-2000 
Pat Dore Administrative Law Sec- 
tion Essay Competition sponsored 
by that section. The annual compe- 
tition honors the memory of the late 
Florida State University College of 
Law Professor Pat Dore. By winning 
first place, Ms. Bryson’s article ap- 
peared in the October issue of the 
Bar Journal. 
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starts with territorial Governor An- 
drew Jackson and continues 
through the years to 1917. For the 
Society to complete its work on Vol- 
ume II, as well as to expand our pro- 
grams to include lectures through- 
out the year in the chambers of the 
Florida Supreme Court, we need 
your assistance. 

Chesterfield Smith, past chair of 
the Board of Trustees, has written 
that the Florida Supreme Court His- 
torical Society is as important as 
any function of the organized Bar. 
Chesterfield has challenged the Bar 
to develop an endowment program 
to enable our Society to have the 
funds to immortalize the historical 
events which have made the legal 
profession indispensable to our form 
of democracy. 

There will be additional articles 
appearing in The Florida Bar News 
about membership in the Society’s 
endowment program and informa- 
tion about an appreciation banquet 
for lawyers. 

We hope that you will add your 
name to the ranks of the Florida 
Supreme Court Historical Society to 
help our noble profession which pro- 
vides access to our courts. 

Please call Nancy Dobson, execu- 
tive director of the Society, at 850/ 
222-3703 for more information on 
joining the society or write her at 
P.O. Box 11344, Tallahassee, FL 
32302-3344. Be part of history and 
join today! 

On behalf of The Florida Bar, I 
thank Chief Justice Charles T. 
Wells, the honorary chair of the 
Society’s Board of Trustees; Justice 
Harry Lee Anstead, liaison; the of- 
ficers, trustees, and executive com- 
mittee of the Historical Society; and, 
in particular, our chair, Russell 
Troutman. We also thank Nancy 
Dobson, our executive director, for 
her extraordinary contribution and 
lifelong commitment to the Florida 
Supreme Court Historical Society. 


HERMAN J. RUSSOMANNO 
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The January 2001 Midyear Meeting 


Offers Education, Service, and Camaraderie 


rom January 17 to 20, The 

Florida Bar’s Midyear 

Meeting in Miami will of- 

fer an opportunity to catch 
up on continuing legal education, at- 
tend committee and section meet- 
ings, and socialize with other mem- 
bers of the Bar that we may not have 
seen since the summer annual meet- 
ing. 

You do not have to register to at- 
tend the committee and section 
meetings scheduled during this 
function. 

Many of you may have already 
made plans to attend this conference 
by the time you saw the schedule in 
the November 1 issue of The Florida 
Bar News. Those who work on Bar 
committees and the sections’ execu- 
tive councils will have made hotel 
reservations with the Hyatt Re- 
gency, which is located in downtown 
Miami on the scenic Miami River, 
only steps from the Riverwalk and 
Bayside Marketplace. 


Winter Vacation 

The facility is connected to the Mi- 
ami Convention Center, the Univer- 
sity of Miami, and the James L. 
Knight Convention Theatre. I urge 
you to take advantage of the conven- 
tion rate of $179 single/double oc- 
cupancy by December 24. Call 305/ 
358-1234 to learn more about the 
hotel or to make reservations. 

This south Florida location 
makes it a great place for our Dade 
and Broward members to drop by 
for a few hours, and for members 
from other parts of the state or 
country to bring family members 
for a mid-winter vacation. Plus, 
USAirways is offering special rates 


which allow you a five percent dis- 
count off published fares within 
the continental U.S. The 
USAirways Gold File number for 
the Midyear Meeting is 32131756. 


Continuing Education 
and More 

If more practical reasons would 
prompt you to join us, consider fulfill- 
ing those CLE credit requirements by 
attending one of the seminars spon- 
sored by the Environmental and Land 
Use Law Section, General Practice 
Solo and Small Firm Section, Inter- 
national Law Section, Consumer Pro- 
tection Law Committee, Business 
Law Section, Criminal Law Section, 
Health Law Section, or Florida Asso- 
ciation for Women Lawyers. 

This second meeting of the year 
provides our standing and special 
committees the opportunity to take 
final action on implementing plans 
that started earlier in the Bar year. 
I always suggest to Bar members 
considering service with a section or 
committee to attend the Midyear 
Meeting and see the groups in ac- 
tion and meet the volunteers. This 
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smaller conference provides more 
one-on-one occasions to acquaint 
yourself with Bar activities in your 
practice area. 

If volunteering for a committee 
suits you, the December 15 issue of 
the Bar News will include the an- 
nual Committee Preference Form. 
These completed forms are the ba- 
sis which President-elect Terry 
Russell will use for Bar committee 
appointments. Terry will begin early 
in the new year to review the pref- 
erence forms to select members for 
these groups. 

If you have all your CLE credits 
but have a few moments to spare, 
stop by the Chester Bedell Mock 
Trial Competition on Wednesday 
and Thursday, hosted by the Trial 
Lawyers Section. Also, the Lawyers 
Marketplace will exhibit computer 
applications, publications, and office 
equipment. Thursday night offers 
the traditional All Member Recep- 
tion, always a popular event with 
our members. 

Although the Midyear Meeting is 
conducted on a smaller scale than 
the annual meeting, I believe it of- 
fers a closer observation of Bar ac- 
tivities as well as a greater advan- 
tage for sustaining professional 
camaraderie. Adding the continuing 
education seminars to the mix 
makes attending this conference 
very advantageous. 

Come join us next month in Mi- 
ami. I look forward to seeing you. 


JOHN F. HarKNEss, JR. 
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The Economic Loss Rule 
and Fraudulent 
Inducement Claims 


by Susan E. Trench 


he Florida Supreme Court confirmed in HTP, 

Ltd. v. Lineas Aereas Costarricenses, S.A.,685 

So. 2d 1238 (Fla. 1996), that the economic loss 

rule has not eliminated causes of action based 
upon the independent tort of fraudulent inducement to 
contract.’ Since that decision, however, courts have 
struggled with the question of what types of fraudulent 
inducement claims are sufficiently independent of the 
contract to survive the ELR. Although all provide lip ser- 
vice to the same basic pronouncements, the decisions of- 
ten are inconsistent and hard to rationalize. 

The question becomes critical in that a plaintiff can 
gain several advantages by initiating a fraud claim, in- 
cluding obtaining access to discovery that would other- 
wise be unavailable and the possibility of recovering 
punitive and consequential tort damages not recoverable 
for breach of contract. 

As one judge has noted, “Hopefully, the Supreme Court 
will give us further guidance in this matter.”* Until that 
occurs, however, it is possible to draw some general rules 
from the caselaw which has developed in the last few 
years. 


Supreme Court Addresses the Issue 

In HTP, the Supreme Court set forth the general cri- 
teria: 
Fraudulent inducement is an independent tort in that it re- 
quires proof of facts separate and distinct from the breach of 
contract. It normally “occurs prior to the contract and the stan- 
dard of truthful representation placed upon the defendant is 
not derived from the contract,” i.e., “whether the defendant was 
truthful during the formation of the contract is unrelated to 
the events giving rise to the breach of contract.” 
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The court agreed with the analysis in Huron Tool & 

Engineering Co. v. Precision Consulting Services, Inc., 
532 N.W. 2d 541, 545 (Mich. App. 1995).: 
Fraud in the inducement presents a special situation where 
parties to a contract appear to negotiate freely which normally 
would constitute grounds for invoking the economic loss doc- 
trine but where in fact the ability of one party to negotiate fair 
terms and make an informed decision is undermined by the 
other party’s fraudulent behavior. 


The court also agreed with Judge Altenbernd’s dissent 
in Woodson v. Martin, 663 So. 2d 1327 (Fla. 2d DCA 1995), 
and his recognition that a cause of action for fraudulent 
inducement may coexist with breach of contract claims 
because: 

[T]he interest protected by fraud is society’s need for true fac- 
tual statements in important human relationships, primarily 
commercial or business relationships. More specifically, the 
interest protected by fraud is the plaintiffs right to justifiably 
rely on the truth of a defendant’s factual representation in a 


situation where an intentional lie would result in loss to the 
plaintiff.‘ 


The Supreme Court decisions addressing the ELR since 
HTP have confirmed the court’s intent that the ELR be 
applied sparingly. Thus, in Moransais v. Heathman,744 
So. 2d 973 (Fla. 1999), the Supreme Court held that the 
ELR does not preclude claims of professional negligence. 
In discussing the application of the ELR, the court noted 
its prior lack of clarity on the application of the rule, 
leading to its unintended application by trial and appel- 
late courts “beyond its principled origins” and “to situa- 
tions well beyond our original intent.” Noting its recog- 
nition in HTP of “the danger in an unprincipled extension 
of the rule,” the court reiterated its refusal to extend its 
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application to actions based on 
fraudulent inducement, and empha- 
sized that the primary intent of the 
ELR was to restrict products liabil- 
ity actions, “and its application 
should generally be limited to those 
contexts or situations where the 
policy considerations are substan- 
tially identical to those underlying 
the product liability-type analysis.” 

In its latest consideration of the 
ELR, Comptech International, Inc. 
v. Milam Commerce Park, Ltd., 753 
So. 2d 1219 (Fla. 1999), the court 
reiterated its intent that the appli- 
cation of the ELR be limited and not 
be used to bar well-established com- 
mon law and statutory causes of 
action. 

Since the HTP decision, the vari- 
ous Florida courts of appeal as well 
as the federal district courts have 
attempted to formulate a “bright 
line” test for assessing viable fraud 
in the inducement claims.’ 


Puff ’N Stuff Judges Present 
Differing Interpretations 

The first decision of note, Puff ’N 
Stuff of Winter Park, Inc. v. Bell, 683 
So. 2d 1176 (Fla. 5th DCA 1996), 
heard en banc, resulted in a five-four 
decision, with a special concurrence 
by one judge and a lengthy dissent by 
another directly discussing the ELR’s 
application to fraud in the induce- 
ment. The issue presented was 
whether the plaintiffs could allege 
fraudulent inducement by their 
lender’s purported oral representation 
to fund over its lending limit. If an- 
swered in the affirmative, the plain- 
tiffs would effectively avoid the stat- 
ute of frauds requiring that credit 
agreements be in writing.® Four 
judges upheld the summary judgment 
entered for the lender, stating that to 
decide otherwise “would effectively 
repeal the statute.” 

In his special concurrence, Judge 
Harris addressed the ELR’s appli- 
cation, finding ambiguities in the 
Supreme Court’s references in HTP 
to “torts independent of the contrac- 
tual breach” and “a tort action... 
independent from acts that 
breached the contract.” Judge Har- 
ris specifically noted that, “Fraud in 
the inducement is an independent 


Since HTP, Florida 
courts of appeal and 
federal district courts 

have attempted to 

formulate a “bright 
line” test for 
assessing viable 
fraud in the 
inducement claims. 


tort but the fraudulent misrepresen- 
tation underlying the action may or 
may not be independent of the con- 
tract.”’° Bemoaning the plethora of 
fraud claims in recent years, and 
commenting that almost any con- 
tract claim can be framed as a fraud 
in the inducement claim, Judge Har- 
ris advocated an analysis based 
upon the substance rather than the 
form of the claim to determine 
whether it was in fact an “integral 
part of the contract, either express 
or implied.” Accordingly, if a breach 
of the contract causes damage, the 
ELR should apply to bar tort claims 
and limit a party to a contractual 
cause of action.'! On that basis, 
Judge Harris agreed with the ma- 
jority decision. 

In her dissent, Judge Griffin 
agreed “that fraud is a much over- 
used and misused cause of action,””” 
but rejected Judge Harris observa- 
tion that “almost any contract claim 
can also be framed as a fraud in the 
inducement action.” Instead, 
Judge Griffin argued that the issue 
should be addressed as one of proof: 
The problem is not with the distinction 
between fraud and breach of contract, 
however, the problem lies in our courts 
failure to appreciate or require compe- 
tent proof of the distinct elements. The 
statement that virtually any breach of 
contract action can be pleaded as fraud 
in the inducement proves the point. Ev- 
ery breach of contract cannot be pleaded 
as fraud in the inducement—at least, not 


properly. Certainly, the classic type of 
fraud present in this case—a knowingly 
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false representation of fact—requires a 
specific allegation of such a false repre- 
sentation. Even “promissory fraud,” 
however, requires a specific allegation 
(and ultimate proof) that the promise 
was made with no intent to perform. 


Distinguishing between misrepre- 
sentations of fact (not within the 
statute of frauds) and promises of 
future performance (which are), 
Judge Griffin noted that “(T]he 
plaintiffs were not complaining that 
the lender had breached the agree- 
ment to lend—the loan was made. 
Their complaint is that they would 
not have done business with FTB at 
all if they had been told the truth. I 
would reverse on this point.”'® 
Whether one agrees with Judge 
Griffin’s ultimate conclusion on the 
facts before her, her suggestion that 
the issue be looked at from a “proof” 
perspective has gained favor with 
the courts.’ 


Interwoven Line of Cases 

The Third District Court of Appeal 
addressed the issue in the oft-cited 
case of Hotels of Key Largo, Inc. v. 
RHI Hotels, Inc., 694 So. 2d 74 (Fla. 
3d DCA 1997), rev. denied, 700 So. 
2d 685 (Fla. 1997), finding a fraud 
in the inducement claim barred be- 
cause the alleged promises upon 
which that claim was premised were 
addressed in the series of detailed 
licensing agreements between the 
parties under which the plaintiffs’ 
hotels were to become part of the 
Radisson Hotels family. The plain- 
tiffs alleged they had been fraudu- 
lently induced to enter into these 
agreements by three unfulfilled 
promises: 

1) That they would become part 
of the Radisson Hotels family and 
receive all the benefits inherent 
therein; 

2) That they would be the sole 
beneficiaries of the Radisson reser- 
vation system in the Florida Keys; 
and 

3) That more than 40 percent of 
their reservations would be derived 
from the reservation system. 

Finding all of these issues covered 
by the terms of the contract, the 
court noted: 


A critical distinction must be made 
where the alleged fraudulent misrepre- 
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sentations are inseparably embodied in 
the parties subsequent agreement. This 
would seem especially so where the par- 
ties have specifically agreed in an inte- 
gration clause that their written con- 
tract “supersedes all prior agreements 


or understandings.”* 
*x* * * 


It makes sense that a truly indepen- 
dent cause of action for fraudulent mis- 
representation, where the ability of one 
party to negotiate fair terms is under- 
mined by the other’s fraudulent behav- 
ior, is not barred by the economic loss 
rule.’® 


Thus, the Third District held that 
misrepresentations relating to the 
breaching party’s performance un- 
der the contract do not give rise to 
an independent tort cause of action, 
“because such misrepresentations 
are interwoven and indistinct from 
the heart of the contractual agree- 
ment.””° 

The application of this principle— 
i.e., the determination of what is 
“interwoven” with the contract—has 
been problematic, and appears to 
have resulted in conflicting opin- 
ions, even within the same district 
courts of appeal. In Pressman v. 
Wolf, 732 So. 2d 356 (Fla. 3d DCA 
1999), rev. denied, 744 So. 2d 459 
(Fla. 1999), a home in obvious dis- 
repair was sold “as is” after the 
buyer conducted pre-closing inspec- 
tions which warned of such signifi- 
cant problems that her attorney had 
recommended renegotiation. The 
Third District held that the claim 
of fraudulent inducement—based on 
a purported representation that all 
repairs could be done for $100,000— 
failed because the “allegedly fraudu- 
lent misrepresentations were in- 
separably embodied in the parties’ 
subsequent agreement.””! Con- 
versely, in Pershing Industries, Inc. 
v. Estate of Sanz,740 So. 2d 1246 
(Fla. 3d DCA 1999), the Third Dis- 
trict reversed a summary judgment 
for the defendant, upholding the 
plaintiffs claim that she had been 
fraudulently induced to enter into a 
contract with the defendant, d/b/a 
Vista Memorial Gardens, by the 
misrepresentation that she would be 
receiving two internment rights. 
Such a representation certainly ap- 
pears to go to the issue of contrac- 
tual performance. 

The Fourth District rejected the 


lower court’s dismissal of a claim 
based upon Pressman in Azam v. M/ 
I Schottenstein Homes, Inc., 25 Fla. 
L. Weekly D1530 (4th DCA June 28, 
2000), holding that the plaintiffs 
allegation that the defendant devel- 
oper represented a certain parcel 
was a “natural preserve,” when he 
knew there was a plan to build a 
school on that parcel, was sufficient 
to allege fraud in the inducement. 
In Straub Capital Corporation v. L. 
Frank Chopin, P.A., 724 So. 2d 577 
(Fla. 4th DCA 1999), the Fourth 
District rejected a claim that ten- 
ants were fraudulently induced to 
enter into a commercial lease by an 
oral promise as to the date the space 
would be available, although the 
contract was silent on this issue,” 
finding the subject misrepresenta- 
tions “directly related” to the breach- 
ing party’s performance of the 
lease.** And in Pearson v. Ford Mo- 
tor Company, 694 So. 2d 61 (Fla. 1st 
DCA 1997), the First District held 
the ELR did not bar a car dealer’s 
claim that he was fraudulently in- 
duced to enter into a dealership 
agreement by misrepresentations 
that the manufacturer would meet 
the plaintiffs financial needs as a 
minority dealer, although one would 
think the financial aspects of the 
relationship being formed would 
have been at the heart of the con- 
tract. 


Cases Applying 
“Proof” Distinction 

Recently, the United States Dis- 
trict Court for the Middle District 
of Florida in Bradley Factor, Inc. v. 
United States, 86 F. Supp. 2d 1140, 
1145 (M.D. Fla. 2000), applying 
Florida law, took issue with the are 
“interwoven” concept, criticizing 
that it “is so broad that it swallows 
the exception whole.” Citing to 
Budgetel Inns, Inc. v. Micros Sys- 
tems, Inc., 8 F. Supp. 2d 1137 (E.D. 
Wis. 1998), the court continued: 
The Huron limitation suggests a misun- 
derstanding of the tort of fraud in the 
inducement. In all fraud in the induce- 
ment cases the alleged fraudulent mis- 
representations will either concern the 
quality and characteristic of the under- 
lying subject matter, because that is the 
definition of “fraud in the inducement” 
itself... .Because the contract concern- 
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ing the “particular thing” will always be 
considered interwoven with the deceit 
under Huron, fraud in the inducement 
claims will always be barred. The tort, 
after all, is inducing someone to enter 
into a contract, so to say it does not ap- 
ply where the tort involves the contract 
or its subject matter analytically makes 
no sense.”* 


Returning to the Hotels of Key 
Largo language, and employing 
some of Judge Griffin’s rationale, 
the district court reiterated that 
fraud in the inducement is precon- 
tract fraudulent conduct which un- 
dermines one party’s ability to ne- 
gotiate and make informed 
decisions, so that the factual inquir- 
ies supporting the fraud are distin- 
guishable from those supporting a 
subsequent breach of contract claim. 
Using that criterion, the court up- 
held the plaintiffs claim that it had 
been fraudulently induced to enter 
into an agreement in which it was 
to receive the defendant’s security 
interest in another entity by the 
defendant’s concealment of the fact 
that it had released certain equip- 
ment from that security interest. 
Thus, it would appear that the court 
also fell back on the distinction 
noted by Judge Griffin between a 
precontractual representation of 
existing fact, including a misrepre- 
sentation of intent to perform, and 
a promise of future performance of 
contractual obligations. 

Similarly, in La Pesca Grande 
Charters, Inc. v. Moran, 704 So. 2d 
710 (Fla. 5th DCA 1998), the plain- 
tiff purchased a yacht which subse- 
quently caught fire. He brought sev- 
eral claims, among which was a 
claim that the seller’s president had 
fraudulently represented the physi- 
cal condition of the vessel prior to 
sale. The court reversed the lower 
tribunal’s dismissal of the claim on 
the basis of the ELR, noting these 
were misrepresentations of existing 
fact made prior to execution of the 
contract, not fraud in the perfor- 
mance of the contract. The court 
noted, 


It is no more desirable to have tort law 
drown in a sea of contract than to have 
contract law drown in a sea of tort. The 
notion that a knowing fraud perpetrated 
to induce someone to enter into a con- 
tract can be extinguished by the simple 
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expedience of including the fraudulent 
representation in the contract makes no 
sense.” 


Several courts have also adopted 
Judge Griffin’s suggestion that the 
issue should be addressed as one of 
proof. One example is Connecticut 
General Life Assurance Company v. 
Jones, 2000 WL 702371 (Fla. 1st 
DCA June 1, 2000), where the First 
District quoted from Judge Griffin’s 
dissent with approval, agreeing that 
the issue is one of proof and that the 
factual inquiry as to precontract 
fraud is different from the determi- 
nation of a subsequent breach of con- 
tract. Based upon its finding that the 
plaintiff did not satisfy its burden of 
proving the elements of a fraudulent 
inducement, the court reversed a 
jury verdict and resulting judgment 
in the plaintiffs favor. 

Using the same type of analysis, 
and taking an apparently even more 
liberal approach, the Federal Dis- 
trict Court for the Southern District 
in Nautica International, Inc. v. In- 
termarine USA, L.P., 5 F. Supp. 2d 
1333 (S.D. Fla. 1998), also ad- 
dressed this as a “proof” issue, em- 
phasizing the difference in timing: 
To prevail on this claim, plaintiff will 
have to demonstrate that defendant in- 
duced plaintiff to participate in this joint 
project by promising to use its best ef- 
forts to procure the SOCOM RIB con- 
tract. This is, of course, distinct from 
proof that defendant actually did not use 
its best efforts, which plaintiff relies 
upon to support its breach of contract 
claim.” 

In Medalie v. FSC Securities Cor- 
poration, 87 F. Supp. 2d 1295 (S.D. 
Fla. 2000), the same court upheld a 
fraudulent inducement claim based 
upon plaintiffs’ allegations that de- 
fendant made material misrepre- 
sentations about the risks involved 
with certain investments to induce 
plaintiffs to make the investments,” 
the court specifically finding these 
allegations met the Hotels of Key 
Largo test. 


Conclusion 

Although no one specific rule as 
to what is and what is not a viable 
fraudulent inducement claim can be 
taken from these cases, certain 
guidelines certainly emerge: 


Even with 
guidelines, it 
is difficult to 

determine what 
claims will be 

upheld and what 
claims will be 
found barred. 


a) Any promise, warranty, obliga- 
tion or issue that is specifically and 
directly addressed in and covered by 
the contract cannot form the basis 
of a fraud in the inducement claim. 
To that end, if you would have a 
claim for breach of contract based 
upon the same factual allegations, 
you probably will be found not have 
a fraud in the inducement claim. 

b) The alleged fraudulent misrep- 
resentation must have been made 
prior to and during the formation of 
the contract. Otherwise, there can 
be no finding of reliance. 

c) The alleged misrepresentation 
should be shown to have under- 
mined the plaintiffs ability to ne- 
gotiate fair terms and make an in- 
formed decision. Would the plaintiff 
have negotiated different terms? A 
different purchase price? Not en- 
tered into the contract at all? 

d) If the alleged misrepresenta- 
tion was one of then present fact, as 
opposed to future performance, it is 
a easier burden of proof and also a 
much better argument that this is 
precisely the type of conduct against 
which society is intended to be pro- 
tected under tort law. 

e) Allegations of promissory fraud 
are somewhat trickier, as any prom- 
ise of performance would seem to 
relate to contractual obligations. 
However, since several courts view 
this as an issue of proof, and sev- 
eral have accepted this type of fraud 
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in the inducement claim, it appears 
it can still be brought so long as the 
plaintiff can satisfy the burden of 
proving the defendant’s intent not 
to perform at the time the represen- 
tation was made. 

Even with these guidelines, it is 
difficult to determine what claims 
will be upheld and what claims 
will be found barred. Hopefully, 
the Supreme Court, which now 
seems intent on clarifying and pro- 
viding limits to the ELR, will come 
forward with further elucidation 
on this issue. O 


1 Fraud in the inducement requires 
proof of: 1) a false statement of material 
fact; 2) that the defendant knew or 
should have known was false; 3) that 
was made to induce the plaintiff to en- 
ter into a contract; and 4) that proxi- 
mately caused injury to the plaintiff 
when acting in reliance on the misrep- 
resentation. Johnson v. Davis, 480 So. 
2d 625 (Fla. 1985); Bradley Factor v. 
United States, 86 F. Supp. 2d 1140 (M.D. 
Fla. 2000). A breach of contract claim 
requires proof solely of the existence of 
the contract, breach and damages flow- 
ing from the breach. Knowles v. C.L.T. 
Corp., 346 So. 2d 1042 (Fla. 1st D.C.A. 
1977). 

2 Puff ’N Stuff of Winter Park, Inc. v. 
Bell, 683 So. 2d 1176, 1180-81 (Harris, 
J., concurring specially) (Fla. 5th D.C.A. 
1996). 

3 HTP, 685 So. 2d 1238 (cites omitted). 
The direct quotes are from Woodson v. 
Martin, 663 So. 2d 1327, 1331 (Fla. 2d 
D.C.A. 1995) (Altenbernd, J., dissent- 
ing); and Williams v. Peak Resorts Int'l 
Inc., 676 So. 2d 513, 317 (Fla. 5th D.C.A. 
1996). 

4 HTP, 685 So. 2d at 1240, citing to 
Woodson, 663 So. 2d at 1330 
(Altenbernd, J., dissenting). 

5 Moransais, 744 So. 2d at 980. 

6 Td. at 982. 

7 Other cases have simply cited to HTP 
decision in deciding on both sides of the 
issue. See, e.g., Pearson v. Ford Motor 
Company, 694 So. 2d 61 (Fla. 1st D.C.A. 
1997) (discussed infra); Dantzler Lum- 
ber & Export Company, 751 So. 2d 137 
(Fla. 3d D.C.A. 2000). 

8 Fra. Stat. §687.0304(2) (1989). 

° Puff ’N Stuff, 683 So. 2d at 1177, cit- 
ing to Canell v. Arcola Housing Corp., 
65 So. 2d 849 (Fla. 1953) (statute of 
frauds may not be avoided by suit for 
fraud based upon oral representations). 

10 Puff ’N Stuff, 683 So. 2d at 1179-80. 

1 Td. at 1180. 

12 Td. at 1184. Judge Griffin noted that 
this was due not only to the punitive 
damage and discovery issues, but has 
also been exacerbated by Florida’s em- 
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brace of the “promissory” form of fraud 
whereby a promise made with no intent 
to perform is deemed actionable as fraud. 
Puff ’N Stuff, 683 So. 2d at 1185. 

18 Puff’N Stuff, 683 So. 2d at 1179 (Har- 
ris, J., specially concurring). 

14 Td. at 1185 (Griffin, J., dissenting). 

15 This reference is somewhat curious 
in that the purported misrepresentation 
at issue in Puff ’N Stuff was a misrepre- 
sentation as to future performance to 
fund over the funding limit when neces- 
sary. 

16 Puff ’N Stuff, 683 So. 2d at 1186. 

Infra. 

18 The Hotels of Key Largo court spe- 
cifically referenced the existence of an 
integration clause as a factor in its deci- 
sion. It is unclear, however, what impact 
the existence of such a clause should 
have, particulary since prior case law 
has held that an integration or merger 
clause does not protect a contract from 


a claim of fraud in the inducement or 
procurement of that contract. Noack v. 
Blue Cross and Blue Shield of Florida, 
Inc., 742 So. 2d 433 (Fla. 1st D.C.A. 
1999); Cas-Kay Enterprises, Inc. v. Snap- 
per Creek Trading Center, Inc., 453 So. 
2d 1147 (Fla. 3d D.C.A. 1984); Nobles v. 
Citizens Mortgage Corporation, 479 So. 
2d 822 (Fla. 2d D.C.A. 1985). 

19 Hotels of Key Largo, 694 So. 2d at 77. 

20 Id. at 78. 

21 Pressman, 732 So. 2d at 361. 

*2 The contract did contain a merger 
clause, and a time is of the essence pro- 
vision. 

23 Oral misrepresentations which are 
directly contradicted by or specifically 
addressed in the contract ultimately ex- 
ecuted by the parties will not support a 
fraudulent inducement claim. See, e.g., 
Hillcrest Pacific Corporation v. 
Yamamura, 727 So. 2d 1053 (Fla. 4th 
D.C.A. 1999); Khosrow Maleki, PA. v. 
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M.A. Hajianpour, M.D., PA., 2000 WL 
275847 (Fla. 4th D.C.A. 2000). However, 
if the contract does not directly address 
the issue, the defendant may have diffi- 
culty avoiding the claim under the in- 
terwoven test. 

*4 Bradley Factor, 86 F. Supp.2d at 
1145, citing to Budgetel, 8 F. Supp.2d at 
1147. 

25 Moran, 704 So. 2d at 712. 

26 Nautica International, 5 F.Supp.2d 
at 1346. 
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Amendments the Federal 
Discovery and Evidence Rules 


A Primer 


by Judge Elizabeth A. Jenkins 


wo main themes, sometimes at odds with each 

other, have driven discovery amendments to 

the Federal Rules of Civil Procedure during 

the past decade: 1) Discovery is largely extra- 
judicial and should occur with a minimum of judicial in- 
volvement to minimize delay and expense to the parties; 
and 2) more detailed rulemaking in setting the param- 
eters of proper discovery conduct is necessary to achiev- 
ing the goal of extra-judicial discovery. This year’s amend- 
ments to the federal discovery rules continue the sea 
change first engineered with the 1993 amendments. This 
article outlines the most substantive of the amendments 
to the federal discovery rules which take effect on De- 
cember 1, 2000, and “shall govern all proceedings in civil 
cases thereafter commenced and, insofar as just and prac- 
ticable, all proceedings in civil cases then pending.”! More 
technical amendments to the discovery rules and amend- 
ments to the civil rules which do not affect discovery 
(Rules 4, 5, 12, and 14) are beyond the scope of this ar- 
ticle.2 In addition, amendments to the Federal Rules of 
Evidence governing experts and motions in limine are 
addressed briefly. 


Amendments to the 
Federal Rules of Civil Procedure 
© Types of Required Disclosures 

Perhaps the most controversial amendment in 1993 
concerned categories of discovery which were subject to 
required disclosure at the early stage of the case—termed 
“initial disclosures” under Rule 26(a)(1). Because there 
was a great deal of debate about certain categories of 
disclosure, the 1993 amendment permitted federal dis- 
trict courts to “opt out,” by local rule or order, of certain 
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categories of disclosure.’ 

In Florida, the district courts in the Middle and South- 
ern districts have been “opt-out” courts.* The Northern 
District of Florida has exempted 10 categories of cases 
from the mandatory disclosure provisions regarding wit- 
nesses and documents.® 

In 1997 and 1998, several studies and conferences were 
conducted to assess the impact of the 1993 amendments 
to the federal discovery rules and to address the need for 
further amendments. 

Among other things, the studies showed that: 1) dis- 
covery is not used in about 40 percent of the cases and in 
another large number of cases only about three hours of 
attorney time is devoted to discovery; 2) discovery which 
is extensive can consume up to 90 percent of the total 
litigation costs and attorneys in these cases support na- 
tional uniformity in the rules and early judicial inter- 
vention in discovery disputes.® 

After reviewing this data, the Civil Rules Advisory 
Committee reached a consensus that the local “opt-out” 
provision should be discarded in favor of a uniform ap- 
proach to mandatory disclosures applicable to all fed- 
eral district courts.’ 

At the same time, rule drafters concluded that changes 
were needed concerning the type of information subject 
to required disclosure. 

Rule 26(a)(1) will now require parties in most civil 
cases,® without a prior request, to provide initial disclo- 
sures identifying: 1) each individual; and 2) each docu- 
ment, data compilation, and tangible thing that the “dis- 
closing party may use to support its claims and defenses, 
unless solely for impeachment... .”” Unless the type of 
case is itself exempt from disclosure, a party’s duty to dis- 
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By limiting mandatory disclo- 
sures solely to information which 
will be used to support the disclos- 
ing parties’ claims or defenses, the 
amended rule avoids the possibility 
that the disclosing party will have 
to provide the other side with in- 
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formation which it does not intend 
to use and could reveal privileged or 
work product information.” This 
change is in response to criticisms 
of the broader language for witnesses 
and documents enacted in the 1993 
version of the initial disclosure re- 
quirements.'? Notwithstanding 
these criticisms, a study conducted 
by the Federal Judicial Center 
pointed out that attorneys who prac- 
ticed some form of mandatory disclo- 
sure “are highly satisfied with it.” 

Rule 26 retains the former re- 
quirement that information regard- 
ing a party’s insurance, as well as 
damages information, is subject to 
mandatory initial disclosure.’ 

The initial disclosures must be 
provided either at the discovery con- 
ference/case management meeting 
mandated by Rule 26(f) or within 14 
days of it.'® 
© Case Management Meeting 

An integral part of the 1993 
amendments required the parties to 
meet and develop a proposed discov- 
ery plan to submit to the court prior 
to commencing formal discovery." 
However, the 1993 version allowed 
the court to opt out of this require- 
ment by local rule. As of December 
1, the local rule opt-out is no longer 
possible, but the parties are in- 
structed to “confer” rather than to 
“meet.” This change in terminology 
is to emphasize that a face-to-face 
meeting is not required. However, 
the “court may order that the par- 
ties or attorneys attend the confer- 
ence in person.”'® 
© Scope of Discovery 

Another significant amendment 
concerns the scope of discovery. For 
years, the scope of discovery under 
Rule 26 has included all information, 
not privileged, which is “relevant to 
the subject matter involved in the 
pending action.” Effective December 
1, 2000, a party may discover only un- 
privileged information which is “rel- 
evant to the claim or defense of any 
party.”!° However, the court may, “for 
good cause” shown, broaden discovery 
in a given situation to the subject 
matter of the action.” 

Committee members felt that nar- 
rowing the scope of discovery was 
necessary to prevent discovery from 
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being used “to develop new claims 
or defenses that are not already 
identified in the pleadings” while 
recognizing that “the dividing line 
between information relevant to the 
claims and defenses and that rel- 
evant only to the subject matter of 
the action cannot be defined with 
precision.””! 
Depositions 

Continuing the trend toward 
greater judicial involvement in regu- 
lating the conduct of discovery, Rule 
30 now contains a provision regard- 
ing the length of depositions. “Un- 
less otherwise authorized by the 
court or stipulated by the parties, a 
deposition is limited to one day of 
seven hours.”” However, this time 
limit may be extended “if needed for 
a fair examination of the deponent 
or if the deponent or another per- 
son, or other circumstance, impedes 
or delays the examination.” 
Sanctions 

Rule 37 provides the court with a 
range of sanctions for violating dis- 
covery rules or orders ranging from 
attorneys’ fees and expenses or ex- 
clusion of evidence to striking plead- 
ings. The 1993 amendments added 
a provision that a party who, with- 
out substantial justification, fails to 
make the required initial or expert 
witness disclosures could not there- 
after use the evidence unless the 
failure was harmless.” The current 
amendment extends the exclusion 
sanction to a failure to amend a 
prior response to discovery as re- 
quired by Rule 26(e)(2).” 
e Amendments to the Federal Rules 
of Evidence 

The Advisory Committee on the 
Federal Rules of Evidence recom- 
mended amendments to Rules 103, 
404(a), 701, 702, 703, 803(6), and 
902 of the Federal Rules of Evi- 
dence.”’ Only the rules addressing 
motions in limine and experts are 
discussed below. 
© Motions in Limine 

Courts are frequently asked to 
provide rulings in advance of when 
evidence is to be offered by means 
of a motion in limine filed by a party 
seeking to introduce or exclude cer- 
tain evidence. Once the court has 
ruled, is a renewed objection or of- 
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fer of proof necessary to preserve the 
issue for appeal? The amendment to 
Rule 103(a)(2) resolves differences 
among some federal courts on this 
issue.”* It now provides: “Once the 
court makes a definitive ruling on 
the record admitting or excluding 
evidence, either at or before trial, a 
party need not renew an objection 
or offer of proof to preserve a claim 
of error for appeal.”” The key phrase 
here is “definitive ruling” and the 
advisory committee note to the 
amendment indicates that counsel 
has an obligation “to clarify whether 
an in limine or other evidentiary 
ruling is definitive when there is 
doubt on that point.”*° 


Experts 

This year there were no amend- 
ments to the federal civil rules con- 
cerning expert witness disclosures. 
However, the Federal Rules of Evi- 
dence have been amended in re- 
sponse to two recent Supreme Court 
decisions, Kumho Tire Co. v. 
Carmichael, 526 U.S. 137 (1999), 
and Daubert v. Merrell Dow Phar- 
maceuticals, Inc., 509 U.S. 579 
(1993), which emphasize the trial 
court’s “gate-keeping” role in deter- 
mining whether to admit expert tes- 
timony.*' The amendments also 
clarify circumstances in which oth- 
erwise inadmissible facts or data 
relied upon by experts may be dis- 
closed to the jury.* 

Rule 702, governing testimony by 
experts, has been expanded to per- 


mit such testimony by witnesses 
qualified by knowledge, skill, expe- 
rience, training, or education, “if (1) 
the testimony is based upon suffi- 
cient facts or data, (2) the testimony 
is the product of reliable principles 
and methods, and (3) the witness 
has applied the principles and meth- 
ods reliably to the facts of the case.”** 

Rule 701 permits opinion testi- 
mony by lay witnesses not testify- 
ing as experts as long as the opin- 
ions and inferences are “rationally 
based on the perception of the wit- 
ness” and “helpful to a clear under- 
standing of the witness’ testimony 
or the determination of a fact in is- 
sue.”* A third requirement is added 
with the amended rule: The testi- 
mony of a lay witness may not be 
“based on scientific, technical, or 
other specialized knowledge within 
the scope of Rule 702.”* This is to 
“eliminate the risk that the reliabil- 
ity requirement set forth in Rule 702 
will be evaded through the simple 
expedient of proffering an expert in 
lay witness clothing.”** 

Rule 703 formerly provided that 
facts or data need not be admissible 
in evidence if of a type reasonably 
relied upon by experts in the par- 
ticular field in which the expert tes- 
timony is offered.*” Both state and 
federal courts, at the trial and ap- 
pellate levels, struggled with appli- 
cation of this rule.** Rule 703 has 
been amended to clarify the extent 
to which underlying facts or data re- 
lied upon by the expert may be ad- 
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mitted into evidence.*® It now pro- 
vides that the underlying facts or 
data need not be admissible “in or- 
der for the opinion or inference to 
be admitted.”“° However, “[flacts or 
data that are otherwise inadmis- 
sible shall not be disclosed to the 
jury by the proponent of the opinion 
or inference unless the court deter- 
mines that their probative value in 
assisting the jury to evaluate the 
expert’s opinion substantially out- 
weighs their prejudicial effect.”“ 
Does this balancing test sound 
familiar? Rule 403, Federal Rules of 
Evidence, allows the exclusion of 
relevant evidence if its probative 
value is substantially outweighed by 
other factors such as the danger of 
unfair prejudice, confusion of the 
issues, or misleading the jury, or by 
considerations of undue delay, 
waste of time, or needless presenta- 
tion of cumulative evidence.” Rule 
703, however, requires the propo- 
nent of the evidence to show that the 
probative value of this information 
in assisting the jury in evaluating 
the facts or data upon which the 
expert relies substantially out- 
weighs any prejudicial effect.** 


Conclusion 

Only time will tell whether the 
narrowing of the scope of discovery 
will have a real effect on federal dis- 
covery practice. In the meantime, 
Florida attorneys who have been 
practicing in a state where two of 
the three district courts “opted out” 
of mandatory disclosures of wit- 
nesses and documentary and other 
information will enter new territory 
under the amended Federal Rules 
of Civil Procedure. Presentation of 
expert testimony after December 1, 
2000, will also be affected by the 
amendments to the Federal Rules of 
Evidence. Close attention to the 
amended rules, and the commentary 
accompanying them, will assist the 
traveler. O 


1 Orders of the Supreme Court of the 
United States Adopting and Amending 
Rules, Order of April 17, 2000, 140 
F.R.D. 340, 341 (2000). The statutory 
scheme for enacting court rules directs 


ote ale 


the Chief Justice of the United States to 
transmit to Congress no later than May 
1 any proposed rule(s) which will take 
effect no earlier than December 1 of the 
year in which the proposed rule(s) is 
submitted “unless otherwise provided by 
law.” 28 U.S.C. §2074. The initial re- 
sponsibility for promulgating proposed 
amendments to the federal rules lies 
with committees appointed by the Judi- 
cial Conference of the United States, the 
governing arm of the federal courts. 28 
U.S.C. §2073. These committees consist 
of “members of the bench and the pro- 
fessional bar, and trial and appellate 
judges.” Id. 

? This article reflects only the views of 
the author, not the court in which she 
sits or any other court. 

3 Rule 26(a)(1) formerly provided that 
“Except to the extent otherwise stipu- 
lated or directed by order or local rule, a 
party shall, without awaiting a discov- 
ery request, provide to other parties:. . .” 
Fed. R. Civ. P. 26(a)(1) (1994) (amended 
2000). 

* See Local Rule 3.05(d), M.D. Fla.; Lo- 
cal Rule 26.1, S.D. Fla. 

5 See Local Rule 26.1, N.D. Fla. 

Interview with Judge Paul V. 
Niemeyer, current chair of the Judicial 
Conference Advisory Committee on the 
Federal Rules of Civil Procedure, THE 
THIRD BRANCH (May 1999), reprinted at 
http://www.uscourts.gov/ttb/may99ttb/ 
interview.html. 

7 Under the 1993 rules, about two- 
thirds of the courts required some form 
of initial disclosure. The committee con- 
cluded that “the mandatory initial dis- 
closure provisions did not generate the 
flood of satellite litigation that many had 
feared” and “the judges and lawyers who 
are using the mandatory initial disclo- 
sure are quite satisfied with it.” Jd. 

8 The following categories of proceed- 
ings are exempt from initial disclosure: 
1) an action for review on an adminis- 
trative record; 2) a petition for habeas 
corpus or other proceeding to challenge 
a criminal conviction or sentence; 3) an 
action brought without counsel by a per- 
son in custody of the United States, a 
state, or a state subdivision; 4) an ac- 
tion to enforce or quash an administra- 
tive summons or subpoena; 5) an action 
by the United States to recover benefit 
payments; 6) an action by the United 
States to collect on a student loan guar- 
anteed by the United States; 7) a pro- 
ceeding ancillary to proceedings in other 
courts; and 8) an action to enforce an 
arbitration award. Fep. R. Civ. P. 
26(a)(1)(E). Most of these categories were 
exempted in the Local Rules for the 
Northern District of Florida. Compare 
Local Rule 26.1, N.D. Fla. with Fen. R. 
Civ. P. 26(a)(1)(E). 

Fep. R. P. 26(a)(1)(A)-(B). 

10 Fep. R. Civ. P. 26(a)(1). 

1 See Fep R. Civ. P. 29 (allowing for 
written stipulations to modify certain 
discovery procedures unless otherwise 
directed by the court). “But even if a case 
... in which the parties stipulate to by- 


pass disclosure, the court can order ex- 
change of similar information in man- 
aging the action under Rule 16.” Fen. R. 
Civ. P. 26(a)(1) Advisory Committee Note 
(2000 Amendments). 

12 See generally Fen. R. Civ. P. 26 Advi- 
sory Committee Note (2000 Amend- 
ments). 

8 Following the 1993 Amendments, 
Rule 26(a)(1) provided for initial disclo- 
sures of: “(A) the name and, if known, 
the address and telephone number of 
each individual likely to have discover- 
able information relevant to the disputed 
facts alleged with particularity in the 
pleadings, identifying the subjects of the 
information; 

“(B) a copy of, or a description by cat- 
egory and location of, all documents, 
data compilations, and tangible things 
in the possession, custody, or control of 
the party that are relevant to the dis- 
puted facts alleged with particularity in 
the pleadings; ... .” 

Fep. R. Civ. P. 26(a)(1)(A)-(B) (1994) 
(amended 2000) (emphasis added). 

14 Memorandum dated May 11, 1999 
from the Judge Paul V. Niemeyer, Chair, 
Advisory Committee on Civil Rules to 
the Judge Anthony J. Scirica, Chair, 
Committee on Rules of Practice and Pro- 
cedure, 192 F.R.D. at 358. 

18 See Fen. R. Civ. P. 26(a)(1) Advisory 
Committee Note (2000 Amendments). 
These provisions were not part of the 
“opt-out” rule for individuals and tan- 
gible information enacted in 1993 and 
have received little attention. 

16 See Fen. R. Civ. P. 26(a)(1). As with 
the 1993 amendment, Rule 26(a) sets 
forth three types of required disclosures: 
initial disclosures under Rule 26(a)(1), 
expert disclosures under Rule 26(a)(2), 
and pretrial disclosures under Rule 
26(a)(3). Expert disclosures must be 
made at least 90 days prior to trial un- 
less otherwise stipulated by the parties 
or ordered by the court and the party 
calling rebuttal experts must provide the 
same information within 30 days of re- 
ceipt of the initial expert disclosures. 
The deadline for pretrial disclosures is 
at least 30 days prior to trial unless oth- 
erwise ordered by the court. 

17 “The attorneys of record and all un- 
represented parties that have appeared 
in the case are jointly responsible . . . 
for submitting to the court within 10 
days after the meeting a written report 
outlining the [discovery] plan.” Fed. R. 
Civ. P. 26(f) (1994) (amended 2000). 

18 Fep. R. Civ. P. 26(f) (amended 2000); 
Advisory Committee Note (2000 Amend- 
ments). 

1 Compare Fen. R. Civ. P. 26(b)(1) 
(1994) (amended 2000) with Fen. R. Civ. 
P. 26(b)(1). 

20 See Fen. R. Civ. P. 26(b)(1). 

21 Fep. R. Civ. P. 26 Advisory Commit- 
tee Note (2000 amendments). 

22 Fep. R. Civ. P. 30(d)(2). 

23 Fep. R. Civ. P. 30(d)(2). The comment 
to the rule indicates that when more 
than one witness is produced in response 
to a Rule 30(b)(6) deposition notice, each 


person is treated as a separate deposi- 
tion for purpose of the seven-hour limit. 
See Fen. R. Civ. P. 30 Advisory Commit- 
tee Note (2000 Amendment). Rule 30 
also contains other minor changes, in- 
cluding the clarification that any person 
—not only a party—who purports to in- 
struct a deposition witness not to answer 
is subject to the limitations on such in- 
structions imposed by amendments to 
Rule 30(d) in 1993. See id. 

24 See Fen. R. Civ. P. 37. 

25 See Fep. R. Civ. P. 37(c)(1). 

26 See Fen R. Civ. P. 37(c)(1). 

27 Memorandum dated May 1, 1999, 
from the Judge Fern M. Smith, Chair, 
Advisory Committee on Evidence Rules, 
to the Judge Anthony J. Scirica, Chair, 
Standing Committee on Rules of Prac- 
tice and Procedure, 192 F.R.D. at 402. 

28 Fep. R. Evip. 103 Advisory Commit- 
tee Note (2000 Amendments). 

29 Fep. R. Evin. 103(a)(2). 

3° See Fen. R. Evin. 103 Advisory Com- 
mittee Note (2000 Amendments). 

31 See Fep. R. Evin. 702 Advisory Com- 
mittee Note (2000 Amendments). 

32 See Fep. R. Evin. 703. 

33 Fep. R. Evip. 702. The Advisory Com- 
mittee Note to Rule 702 contains a 
lengthy discussion of Daubert and other 
pertinent cases and will assist the court 
and counsel in resolving issues relating 
to expert testimony. The amendment 
does not address the procedural context, 
however, in which foundational ques- 
tions regarding expert testimony must 
be decided. 

34 Fep. R. Evip. 701. 

35 Fep. R. Evin. 701. 

36 Fep. R. Evip. 701 Advisory Commit- 
tee Note (2000 Amendments). 

37 See Fep. R. Evin. 703 (1999) 
(amended 2000). 

38 See generally Ronald L. Carlson, Is 
Revised Expert Witness Rule 703 a Criti- 
cal Modernization for the New Century?, 
52 Fia. L. Rev. 715, 719-733 (2000). 

3° See Advisory Committee Note to Rule 
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Back to the Future: 
Recognition 
“Medical Monitoring” 
Claims Florida 


by Theresa A. DiPaola and Gary W. Roberts 


n its shadow side, the social progress gener- 

ated by the rapid advances in American in- 

dustry and technology over the last century 

spawned a grim army of silent killers—latent 
industrial and occupational diseases often manifesting 
years after exposure to hazardous substances in the work- 
place or environment. The multitude of claims arising 
out of these insidious injuries presented unique chal- 
lenges to the conventional tert system, which tradition- 
ally developed to provide a system of compensation for 
redress of individual, immediate wrongs. 

Responding to society’s altered industrial fabric, the 
tort common law formulated a new cause of action to 
provide redress in those situations where there is a siz- 
able time lag between the wrong and manifestation of 
injury—the “medical monitoring” or “medical surveil- 
lance” claim. Distinct from the “enhanced risk” claim 
which seeks to recover lump sum damages for the possi- 
bility of future disease or condition materializing, dis- 
counted by the probability of its occurrence,' the “medi- 
cal monitoring” claim contemplates recovery of costs of 
periodic future diagnostic testing to detect latent diseases 
or disorders caused by tortious exposure to hazardous 
substances. Cognizance of this claim finds its genesis in 
suits involving mass industrial or environmental con- 
taminations such as asbestos exposure,” groundwater 
contamination,’ landfill toxins,* PCBs and related organic 
chemicals,’ petroleum product emissions,® and radioac- 
tive emissions.’ 

In a case of first impression in Florida, the Third Dis- 
trict recently joined the growing number of jurisdictions 
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recognizing a distinct cause of action for medical moni- 
toring, extending its application to the field of pharma- 
ceutical products liability in Petito v. AH Robins Co., Inc., 
750 So. 2d 103 (Fla. 3d DCA 1999). The plaintiffs in Petito 
constituted a statewide class of persons who had used 
the much publicized combination of weight loss drugs 
Fenfluramine and Phentermine (“Fen-Phen”). While 
claiming no physical injury or current manifestation of 
disease, plaintiffs contended that their ingestion of the 
product placed them at a substantially increased risk of 
developing serious cardiovascular and circulatory ail- 
ments in the future, and sought an injunction requiring 
the defendant manufacturers and sellers of the product 
to fund a court-supervised medical monitoring program 
providing for medical testing, monitoring, and study of 
plaintiffs and others similarly situated for conditions 
caused by their use of Fen-Phen.* 

Defendants contended that Florida law did not recog- 
nize pre-injury claim for future expense of medical diag- 
nostic testing, and obtained judgment on the pleadings 
upon that basis. The Third District reversed, finding 
nothing in Florida law barring such a claim. It first ob- 
served that the Restatement (Second) of Torts’ defini- 
tion of “injury’—“the invasion of any legally protected 
interest of another”—might logically subsume an inter- 
est in avoiding expensive diagnostic testing as well as it 
might an avoidance of physical injury, citing with ap- 
proval to Friends for All Children v. Lockheed Aircraft 
Corp., 746 F.2d 816 (D. C. Cir. 1984). 

Given this expansive interpretation of the traditional 
tort “damage” element, the Third District concluded that 
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it was entirely proper for a court of 
equity to create and supervise a 
fund for the purpose of monitoring 
the condition of plaintiffs when it 
has been shown that such monitor- 
ing is reasonably necessary. To hold 
otherwise, and instead force the 
plaintiffs to wait until after the ex- 
pense of monitoring has been in- 
curred before a cognizable claim is 
recognized, it reasoned, “would fore- 
close countless economically disad- 
vantaged individuals from obtaining 
the supervision that they need, and, 
regardless of financial need, simply 
force the victims, rather than the 
wrongdoers, to initially bear these 
great expenses.” It accordingly re- 
versed and remanded the matter to 
the trial court for evidentiary hear- 
ing and determination of the issue 
of whether creation of a medical 
monitoring fund is appropriate un- 
der the facts of the case. 

In reaching this result, the court 
distinguished its holding from its 
prior decision in Eagle-Picher Indus- 
tries, Inc. v. Cox, 481 So. 2d 517 (Fla. 
3d DCA 1985), where it held that an 
individual exposed to asbestos could 
not recover damages for the conse- 
quent enhanced risk of contracting 
cancer in the future. An enhanced 
risk claim, it reasoned, seeks com- 
pensation for the anticipated harm 
itself, proportionately reduced to 
reflect the chance that it will not 
occur, and is “inherently speculative 
because courts are forced to antici- 
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pate the probability of future in- 
jury.” A medical monitoring claim, 
in contrast, seeks to recover only the 
quantifiable costs of periodic future 
medical examinations necessary to 
detect the onset of physical harm, 
and presents a discrete “less conjec- 
tural” jury question on the issue of 
whether the plaintiff needs medical 
surveillance.° Id., quoting Redland 
Soccer Club, Inc. v. Dept. of the 
Army, 548 Pa. 178, 696 A.2d 137 
(1997), and In re Paoli R.R. Yard 
PCB Litigation, 916 F.2d 829, 850- 
851 (3d Cir. 1990). 

Thus, finding no inconsistency 
with existing precedent, the Third 
District ultimately found cognizance 
of the medical monitoring claim 
“necessary to do justice,” finding 
support for its decision in equity, 
common sense, and the decisions of 
a number of other jurisdictions.'° 

In weighing the competing public 
policy considerations, the court ac- 
knowledged the vitality of the con- 
cern that recognition of a full blown 
cause of action for medical monitor- 
ing may trigger a flood of litigation 
resulting in awards of lump sum 
damages that would deplete funds 
needed to compensate those who 
actually suffer physical injury." 
However, it determined that limita- 
tions upon the remedy were avail- 
able to redress this concern, and 
that within these limitations, pub- 
lic policy would better be served by 
cognizance of the medical monitor- 
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ing claim: Rather than increase the 
societal costs of disease, it theorized 
that implementation and supervi- 
sion of a medical monitoring fund 
would have the beneficial effect of 
encouraging early detection of dis- 
ease, and in this manner might well 
lessen the physical damages suf- 
fered by the victim and concomi- 
tantly minimize the ultimate expo- 
sure of defendant. 

In addition to the cost efficiency 
factor, other public policy goals fur- 
thered by recognition of this claim 
include the related public health 
interest in fostering access to medi- 
cal testing for individuals at high 
risk, society’s interest in deterring 
polluters and society’s interest in 
avoiding inequitable allocation of 
resources for reasonably necessary 
medical intervention, i.e., avoiding 
the inequitable solution that per- 
sons wrongfully exposed to danger- 
ous toxic chemicals or substances 
would be forced to pay their own fu- 
ture medical diagnostic expenses 
when this cost is more equitably 
shifted to the tortfeasor responsible 
for creating the risk.'? In serving the 
ends of deterrence and equity—the 
twin goals of the conventional tort 
system—the medical monitoring 
cause of action thus logically finds 
its place within existing tort para- 
digm. 

This article examines the place- 
ment of the medical monitoring 
cause of action within the Florida 
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tort system, first discussing the 
standard established in Petito defin- 
ing the elements of such a claim and 
contrasting it with developing law 
in other jurisdictions, and next ad- 
dressing various practice concerns 
attendant to its application. Second, 
this article explores potential 
broader applications of this emerg- 
ing concept to other tort disciplines 
beyond the toxic tort environment 
of its origin. 


Defining the “Medical 
Monitoring” Cause of 
Action: The Petito Standard 

Petito held that a trial court may 
use its equitable powers to create 
and supervise a fund for medical 
monitoring purposes where plaintiff 
proves the following elements: 

e Exposure greater than normal 
background levels to a proven haz- 
ardous substance; 

¢ Defendants’ negligence in caus- 
ing the exposure; 

e Plaintiff’s significantly in- 
creased risk of contracting a serious 
latent disease as a proximate result 
of the exposure; 

e Existence of a prescribed moni- 
toring procedure that makes the 
early detection of the disease pos- 
sible, and which is different than 
that normally recommended in the 
absence of the exposure; 

e Reasonableness and necessity of 
the prescribed monitoring regime 
according to contemporary scientific 
principles. 


Procedures for 
implementation of Remedy 

Once this threshold showing is 
made, discovery closes and the trial 
court may take or cause to be taken 
the following steps: 

1) Appointment of a plan admin- 
istrator; 

2) Approval of an advisory panel 
of persons qualified and knowledge- 
able in the field having responsibil- 
ity to: 

a) Establish a plan where 
the only participants consist of per- 
sons who consumed the medication, 
or in appropriate cases, were ex- 
posed to the hazardous substance; 

b) Establish the minimal 


“The practical effect 
of this decision is to 
make almost every 
West Virginian a 
potential plaintiff in a 
medical monitoring 
cause of action.” 


area(s) of diagnostic tests or proce- 
dures to be performed; 

c) Select a list of highly 
knowledgeable, skilled, competent, 
and neutral and detached examin- 
ing physicians to perform the tests, 
both for the metro and regional ar- 
eas throughout the state; 

d) Establish a notification 
process sufficient to bring the oppor- 
tunity for monitoring to the atten- 
tion of persons who have used the 
medication or were exposed to the 
substance; 

e) Establish a time frame 
for those eligible to obtain the moni- 
toring. 

3) Implementation of procedures 
for the monitoring physicians to sub- 
mit their reports and findings to- 
gether with statement of their 
charges to the plan administrator 
for payment of the reasonable 
amount of their claims. 


Proof Issues 

1) Proof of present physical injury. 
The hallmark of the medical moni- 
toring claim, exemplified in Petito, 
is that existing manifestation of dis- 
ease or current physical injury is not 
a necessary element of proof of 
claim. This has been the sticking 
point for that handful of courts 
which have refused to recognize the 
medical monitoring cause of action, 
traceable, from a doctrinal basis, to 
the assumption that latent disease 
does not qualify as compensable “in- 
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jury” in the traditional tort sense,” 
and springing from a social policy 
perspective, out of fear that discard 
of the present injury concept will 
unleash a flood of litigation spear- 
headed by less-deserving litigants. 
As expressed by a dissenting West 
Virginia Supreme Court justice in a 
recent case in which the majority 
agreed to recognize medical moni- 
toring claims in the absence of 
physical injury: 

Because of this decision, plaintiffs will 
now be compensated when there is no 
injury, thus providing a windfall for 
plaintiffs ... . In fact, the practical ef- 
fect of this decision is to make almost 
every West Virginian a potential plain- 
tiff in a medical monitoring cause of ac- 
tion ... . Those who work in heavy in- 
dustries such as coal, oil, gas, timber, 
steel, and chemicals as well as those who 
work in older office buildings, or handle 
ink in newspaper offices, or launder the 
linens in hotels have, no doubt, come into 
contact with hazardous substances. Now 
all of these people may be able to collect 
money as victorious plaintiffs without 
any showing of injury at all. 

Bower v. Westinghouse Elec. Corp., 
522 S.E.2d at 435 (W. Va. 1999) 
(Maynard, J., dissenting). 

However, to the extent that there 
is sufficient proof of “significantly 
increased risk” of injury or disease 
as a result of the exposure, typically 
a defining element of the claim, this 
concern over a litigation “free for all” 
is simply not realistic. Exposure to 
a hazardous substance, without 
more, does not support a medical 
monitoring claim under any formu- 
lation of this cause of action. Where 
there is more, i.e., medical corrobo- 
ration of the existence of enhanced 
risk of serious disease and the avail- 
ability of medical monitoring regime 
to detect it, logic and equity dictate 
that a remedy should be available 
to a plaintiff tortiously exposed to 
such a risk, whether or not the plain- 
tiff demonstrates present symptoms 
or impairment as a consequence of 
the exposure. 

2) Proof of existence of effective 
treatment. Notably, Petito does not 
require proof of some medical ben- 
efit to be gained through early de- 
tection of the disease, i.e., the defin- 
ing elements of claim do not include 
proof of the existence of some treat- 
ment effective in curing or amelio- 
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rating the consequences of the ill- 
ness for which plaintiff is at risk. 
This significantly eases the 
plaintiffs burden of proof. Some 
courts have specifically imposed this 
additional restriction as a condition 
of recovery in a medical monitoring 
claim on the theory that there is oth- 
erwise nothing to be gained by a 
hastened diagnosis. See, e.g., Bour- 
geois v. A.P. Green Indus. Inc., 716 
So. 2d 355, 361 (La. 1998). See also 
Hansen v. Mountain Fuel Supply, 
858 P.2d 970, 979 (Utah 1993); In 
Re Paoli R. Yard PCB Litig., 916 
F.2d 829 (3d Cir. 1990). 

Other cases are less than clear in 
their treatment of this element. 
Under the California formulation, 
for example, a treatment protocol is 
arguably a permissible, but not 
mandatory, factor for consideration 
in determining the “reasonableness” 
and “necessity” of future monitoring. 
Thus, in Potter v. Firestone Tire & 
Rubber Co., 6 Cal. 5th 965, 25 Cal. 
Rptr. 2d 550, 863 P.2d 795 (1993) 
(en banc), the California Supreme 
Court recognized that medical moni- 
toring costs are a compensable item 
of damage where the proofs demon- 
strate, through reliable medical tes- 
timony, that the need for future 
monitoring is “reasonably certain” 
consequence of exposure and the 
recommended monitoring is reason- 
able. In determining the reasonable- 
ness and necessity of monitoring, in 
turn, the California court enumer- 
ated various factors for consider- 
ation, including the “clinical value 
of early detection and diagnosis,” 
Potter, 25 Cal. Rptr. 2d at 579-580, 
an element which arguably might 
encompass at least as a permissive 
consideration the existence of effec- 
tive treatment protocols for the dis- 
ease or disorder in question. 

Conversely, other courts have ex- 
pressed hesitancy to impose such a 
“static” requirement on recovery in 
this “age of rapidly advancing medi- 
cal science,” explicitly rejecting ex- 
istence of treatment protocol as a 
required element of proof in a medi- 
cal monitoring claim. Bower v. 
Westinghouse Elec. Corp., 522 
S.E.2d at 434 (W. Va. 1999), citing 
Redland Soccer Club, Inc. v. Dept. 


of the Army, 696 A.2d 137, 146 n.8 
(Pa. 1997). This approach promotes 
the public health interest in provid- 
ing individuals at risk with access 
to future advances in medical sci- 
ence and technology. It is one im- 
plicitly embraced by Petito, which 
does not directly comment on the 
debated efficacy of this proof re- 
quirement, but implicitly rejects it 
in its formulation of the cause of 
action as defined which simply re- 
quires proof of the existence of a 
monitoring regime that “makes 
early detection possible” and is “rea- 
sonable and necessary” according to 
contemporary scientific principles. 
¢ Damage Issues 

The specific equitable remedy 
sought and approved in Petito con- 
sisted of implementation of a court- 
supervised medical monitoring fund 
against which the monitoring phy- 
sicians may be directly reimbursed 
for the reasonable amount of claims 
generated by the diagnostic testing 
of the plaintiff class. While recog- 
nizing the potential administrative 
difficulties attendant to such a 
scheme, the Petito court was satis- 
fied that any questions respecting 
administration of the program could 
adequately be resolved by motion 
directed to the supervisory court."* 

In dictum the Petito court further 
implied, without elaboration, that it 
would not consider lump sum dam- 
age awards as a permissible remedy 
in a medical monitoring claim: “Al- 
though we do not think that plain- 
tiffs should be able to recover lump 
sum damages in anticipation of fu- 
ture diagnostic expenses, we do 
think it entirely proper for a court 
of equity to create and supervise a 
fund for the purpose of monitoring 
the condition of plaintiffs when it 
has been shown that such monitor- 
ing is reasonably necessary.” This 
restriction on available relief under 
a medical monitoring claim appears 
in earlier medical monitoring cases, 
see, e.g., Hansen v. Mountain Fuel 
Supply Co., 858 P.2d at 982; Friends 
For All Children, 746 F.2d at 823, 
831, although one state court re- 
cently expressly rejected the notion 
that establishment of a court-ad- 
ministered medical monitoring fund 
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necessarily operates to the exclusion 
of lump sum damage awards, pre- 
ferring to leave the trial court’s dis- 
cretion in these matters fluid. See 
Bower v. Westinghouse Electric 
Corp., 522 S.E.2d at 424 (W. Va. 
1999) (“[W]e do not presently see a 
need to constrain the discretion of 
the trial courts to fashion appropri- 
ate remedies in cases such as 
these.”). As the issue is not yet con- 
clusively determined in Florida, it 
may be prudent to consider inclu- 
sion of an alternative demand for 
lump sum damage award as the cir- 
cumstances of the individual case 
may warrant. 


Practice Points 
© Claim Preclusion 

In other dicta, Petito states that 
the rule against splitting causes of 
action will not preclude plaintiffs in 
medical monitoring cases from 
bringing later claims for whatever 
physical injuries may arise, while at 
the same time, a medical monitor- 
ing claim is not a precondition to the 
commencement of a cause of action 
where physical injury does in fact 
arise. 

While this result may initially 
appear at odds with traditional 
claim preclusion principles—the 
Restatement articulation prohibits 
more than one lawsuit arising out 
of the same factual occurrence on 
the theory that the award in the first 
action is intended to encompass the 
entire award for the entire injury— 
it may be reconciled as a consistent 
outgrowth or variation on the tradi- 
tional rule which furthers several 
important policy goals.'° Given the 
unique nature of the medical moni- 
toring claim, which expressly com- 
pensates not for future injury but 
only for the cost of future monitor- 
ing, there is no risk of double recov- 
ery if and when a claimant brings a 
second suit seeking compensation 
for the losses incurred when disease 
actually develops. Therefore, the 
philosophy underpinning the tradi- 
tional claim preclusion rule is done 
no offense by allowing consecutive 
lawsuits for medical monitoring 
costs and personal injury damages 
arising out of the same exposure or 
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occurrence.’© 

Incidental social goals achieved by 
allowing a medical monitoring claim 
as a precursor action to a later per- 
sonal injury include the societal ben- 
efit achieved through early diagno- 
sis of disease, which usually means 
better and less costly treatment and 
better survival rates, as well as the 
enhanced deterrent effect on pollut- 
ers likely to follow if significant li- 
ability for the tortious exposure may 
be imposed at a time when proof of 
the causal connection between the 
defendant’s conduct and the 
plaintiffs exposure is more readily 
available. 

Notwithstanding the logic behind 
this result and the dicta in Petito 
which endorses the concept of con- 
secutive filings, counsel should not 
necessarily assume the availability 
of this procedure in the current un- 
settled status of the nascent law 
governing these claims, and should 
further bear in mind nuances in the 
applicable statutes of limitations 
that may impact the assessment of 
diary dates and execution of a filing 
sequence in negligent exposure 
cases. 

e Statute of Limitations Applications 

Petito does not specifically address 
statute of limitations issues. Pre- 
sumably a medical monitoring claim 


in Florida will be governed by the 
general four-year negligence statute 
of limitation set forth at F.S. 
§95.11(3)(a), but the dilemma here 
is determining an accrual date for 
this new cause of action. Other 
courts examining limitations over 
medical monitoring claims have 
looked to the time plaintiff was 
placed at “significantly increased 
risk” of contracting serious latent 
disease, focusing not simply upon 
the time of the noxious exposure, but 
upon the time the plaintiff was rea- 
sonably aware of the risk generated 
by the exposure. See, e.g., Barnes v. 
American Tobacco Co., 161 F.3d 127 
(3d Cir. 1998) (acknowledging the 
vitality of the “discovery rule” which 
tolls the statute during the time of 
plaintiffs inability to discover the 
injury due to circumstances beyond 
his control, but finding this excep- 
tion inapplicable to numerous of the 
cases before it where the plaintiffs 
had been frequently advised of the 
dangers of continued cigarette 
smoking by their physicians); Carey 
v. Kerr McGee Chemical Corp. 999 
F. Supp. 1109 (N.D. Ill. 1998). 
This is consisent with the ap- 
proach Florida courts have taken in 
defining accrual dates in negligence 
exposure cases involving personal 
injury. See, e.g., Szabo v. Essex 
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Chemical Corp., 461 So. 2d 128 (Fla. 
3d DCA 1982) (in action against 
chemical corporation for injuries 
suffered due to exposure to chemi- 
cals, question of when plaintiff was 
informed of a causal connection be- 
tween exposure to defendant’s 
chemicals and allegedly resulting 
illness was issue of material fact 
precluding summary judgment on 
statute of limitations grounds). 

Assuming that knowledge of the 
risk is the key trigger here, in ap- 
plication it might be anticipated in 
some cases that the nature of the 
exposure standing alone may be 
such as to reasonably communicate 
the possibility of risk—e.g., a Bho 
Pal type disaster—and the statute 
on the medical monitoring claim 
might logically then begin to run at 
the time of the noxious exposure. In 
cases of lesser exposures where the 
generated risk may be less than self- 
evident, trigger of the statute might 
logically be deferred to a later time 
when the victim is reasonably on 
notice of the associated risk.'* 

Once the statute is assessed on a 
medical monitoring exposure case, 
the assumption—derived from 
Petito dicta—that a separate filing 
may later be had on any personal 
injury case that accrues should not 
lull counsel into a parallel assump- 
tion that a personal injury suit aris- 
ing out of the same exposure need 
not be filed until the onset of full 
disease manifest as a consequence 
of the noxious exposure. While theo- 
retically a personal injury claim 
does not accrue until there is an in- 
jury arising from the negligent con- 
duct, defining the amorphous con- 
cept of “injury” in a negligent 
exposure case is sometimes prob- 
lematic. 

For example, the existence of as- 
bestosis, without development of 
consequent cancer, may qualify as 
an “injury” under traditional tort 
concepts defining elements of claim, 
see, e.g., Eagle-Picher discussed su- 
pra, as may an infection with HIV 
virus, even without development of 
AIDS. For example, in Doe v. Cutter 
Biological, 813 F. Supp. 1547 (M.D. 
Fla. 1993), aff'd 16 F.3d 1231 (11th 
Cir. 1994), aff'd 66 F.3d 342 (11th 
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Cir. 1995), a defective blood prod- 
ucts liability case, the court ob- 
served that the four-year statute of 
limitations begins to run under the 
discovery rule of §95.031(2) when 
plaintiff knows, or should know, he 
has been injured. However, it deter- 
mined that infection with the HIV 
virus constituted the relevant in- 
jury, rejecting plaintiffs argument 
that “injury” occurred with the on- 
set of AIDS. It thus found plaintiff’s 
personal injury claim time barred 
where the evidence showed plaintiff 
knew at least five years before fil- 
ing that he was HIV positive as a 
result of being treated with HIV con- 
taminated factor concentrate. 

In other contexts, however, expo- 
sure to the HIV virus has been 
deemed to qualify as “injury” enti- 
tling the victim to workers’ compen- 
sation benefits, even where the 
claimant had not contracted AIDS. 
See Doe v. City of Stamford, 699 A.2d 
52 (Conn. 1997). Given the appar- 
ent uncertainty surrounding judicial 
treatment of these evolving con- 
cepts, until there is further legisla- 
tive or judicial guidance defining 
limitation concepts applicable in 
negligent exposure cases, the most 
prudent course may be to accom- 
plish a filing of all claims within the 
four-year window following expo- 
sure where possible, and allow for 
judicial determination of the viabil- 
ity of the causes of action urged. 

e Evidentiary Issues 

Some courts have explicitly stated 
that a medical monitoring claim is 
necessarily predicated upon “reli- 
able” medical testimony. See Potter, 
25 Cal. Rptr. 2d 550. By definition, 
it would appear that proof of such 
claims is implicitly dependent on 
expert testimony, essential, for ex- 
ample, on issues of whether there 
was “exposure” to a “known hazard- 
ous substance”; whether plaintiff is 
at “significantly increased risk “ of 
contracting “serious latent disease” 
as a result; whether monitoring pro- 
cedure is available to make early 
detection of that disease possible; 
whether the recommended monitor- 
ing is beyond that normally recom- 
mended in absence of exposure, and 
on the issues of whether the pre- 


From a social policy 
perspective, the 
medical monitoring 
cause of action is 
not logically confined 
to situations 
involving tortious 
exposure to 
industrial toxins. 


scribed monitoring is “reasonably 
necessary” according to “contempo- 
rary scientific principles.” In some 
instances, it may be prudent and 
advisable to seek preliminary evi- 
dentiary rulings on the admissibil- 
ity of contemplated expert medical 
or scientific opinion in anticipation 
of a Daubert challenges. 


Broader Applications of the 
Medical Monitoring Claim 
Petito, a pharmaceutical liability 
case, and the toxic tort authorities 
from which it draws, evolved as rem- 
edies for tortious exposure to known 
or proven “hazardous substances.” 
Significantly, in its formulation of 
the medical monitoring claim, the 
Petito court specifically includes the 
existence of and exposure to a 
“hazardous substance” as a defining 
element of the prima facie claim. 
However, the underpinning phi- 
losophy behind the extension of tort 
principles which has evolved in 
Petito and other medical monitoring 
cases generally is the simple notion 
that a culpable tortfeasor should 
bear the societal costs of medical 
monitoring where it has tortiously 
inflicted or exposed another to a la- 
tent disease or injury. Whether this 
exposure or pool of risk is achieved 
through tortious exposure to a haz- 
ardous substance, or tortious con- 
duct of any other genre logically has 
no relationship to the availability of 
the remedy: Under either circum- 
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stance, the traditional tort goals of 
deterrence and equitable allocation 
of social burdens are achieved by the 
imposition of liability on the 
tortfeasor who created the risk 
rather than the innocent victim who 
bore it. 

Put another way, from a social 
policy perspective, the medical 
monitoring cause of action is not 
logically confined to situations in- 
volving tortious exposure to indus- 
trial toxins. Accepting the underly- 
ing premise equating risk of latent 
disease with elemental personal “in- 
jury” or damage, and assuming the 
validity of the underpinning social 
policy goals of deterrence and the 
balancing of equities between cul- 
pable and innocent parties, the 
medical monitoring cause of action 
logically extends to any tort disci- 
pline where tortious conduct creates 
significant risk of serious latent dis- 
ease. 

Theoretically, then, a good faith 
argument favoring extension of ex- 
isting law under Petito might be as- 
serted under appropriate circum- 
stances in medical malpractice 
cases, product liability cases, auto- 
mobile cases, or any other tort case 
implicating latent disease or disor- 
der as a consequence of tortious con- 
duct. For example, medical malprac- 
tice cases sometimes involve long 
term evolution of latent disease or 
illness as a consequence of tortious 
medical care, e.g., the development 
of avascular necrosis as a result of 
overprescription of steroids, or tar- 
dive dsykenesia as an outgrowth of 
long term exposure to neuroleptic 
medications. Similarly, lead paint 
poisoning cases in the products li- 
ability or landlord/tenant liability 
context implicate insidious disease 
or disorder often manifesting years 
after the initial exposure, which 
may be ripe for medical monitoring 
claims. In auto cases, late post trau- 
matic seizures (LPTSs) in traumatic 
brain injury patients present an- 
other example of latent disease that 
may well qualify for presentation of 
medical monitoring claim for indi- 
viduals who demonstrate no imme- 
diately ascertainable injury.'® That 
the medical monitoring claim might 


} 
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extend into the arena of automobile 
negligence is supported by some sug- 
gestion in the case law of other ju- 
risdictions, see, e.g., Miranda v 
Shell Oil Co., 17 Cal. App. 4th 1451, 
1657, 15 Cal. Rptr. 2d 549 (5th Dist. 
1993) (observing in dictum in toxic 
tort case recognizing medical moni- 
toring claim that costs of future 
monitoring aimed at detection of the 
onset of any subsequently develop- 
ing injury would logically be equally 
recoverable under California law in 
automobile negligence case if ac- 
cepted medical practice called for 
such future testing). Consideration 
of the application of this emerging 
concept to auto PIP cases may ac- 
cordingly be warranted in the appro- 
priate case. 

That the medical monitoring 
cause of action logically extends be- 
yond the arena of industrial or en- 
vironmental contaminations finds 
support in the original medical 
monitoring case which issued from 
the District of Columbia, Friends for 


All Children v. Lockheed Aircraft 
Corp., 746 F.2d 816 (D.C. Cir. 1984), 
a products liability case arising out 
of an aviation disaster in Viet Nam. 
On behalf of the surviving 149 Viet- 
namese orphans leaving Viet Nam 
during the 1975 evacuation, Friends 
for All Children filed suit against the 
aircraft manufacturer seeking a 
mandatory injunction requiring es- 
tablishment of $450,000 medical 
monitoring fund to pay for future 
diagnostic examinations of the chil- 
dren, who allegedly suffered from a 
neurological developmental disorder 
generically classified as “Minimal 
Brain Dysfunction,” or “MBD,” as a 
result of the decompression of the 
aircraft compartment and the crash 
itself. Applying District of Columbia 
law, the federal district court upheld 
the sufficiency of the medical moni- 
toring claim asserted, rejecting the 
notion that the claim failed for lack 
of a demonstrable present injury. 
While not specifically formulated as 
an extension of medical monitoring 


concepts from the toxic exposure 
context, Friends for All Children 
evinces the logical application of 
these precepts in the larger tort 
paradigm. 

Petito itself signified an extension 
of the medical monitoring concept 
from the arena of toxic torts to the 
milieu of pharmaceutical liability, 
effectively accomplishing this result 
by likening consumption of a dan- 
gerous prescription drug to exposure 
to a hazardous substance in craft- 
ing the analytical framework within 
which to place this newly recognized 
cause of action. It is the still larger 
question implicated by Petito— 
whether the medical monitoring 
cause of action in Florida might logi- 
cally extend beyond “hazardous sub- 
stance” cases to situations involving 
enhanced risk of latent injury or 
impairment caused by tortious act 
or omission of any genre—which 
merits particular attention by the 
Florida practitioner. It is prudently 
an issue for consideration in the as- 
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sessment and presentation of any 
tort claim implicating latent disease 
or impairment, given the analytical 
framework and philosophical under- 
pinnings of the medical monitoring 
cause of action as it has thus far 
evolved. 


1 There is Florida authority disallow- 
ing recovery for the “enhanced risk” of 
contracting future disease, while con- 
comitantly recognizing that recovery 
may be had for present emotional dis- 
tress resulting from increased risk of 
future disease under negligent infliction 
of emotional distress theory. See Eagle- 
Picher Industries, Inc. v. Cox, 481 So. 
2d 517 (Fla. 3d D.C.A. 1985), rev. den. 
492 So. 2d 1331 (Fla. 1986) (plaintiffs 
inhalation of asbestos satisfied “impact” 
rule, and resulting asbestosis satisfied 
physical injury requirement thus satis- 
fying predicate for claim of negligent in- 
fliction of emotional distress and recov- 
ery of damages for emotional distress 
resulting from fear of contracting can- 
cer in future). See also D’Augustino v. 
Bristol-Myers Squibb Co., 980 F. Supp. 
1452 (M.D. Fla. 1997) (silicone breast 
implant patient alleging increased risk 
of cancer in future not precluded as a 
matter of law from asserting claim for 
emotional distress related to future risk); 
and In re Asbestos Litigation, 679 F. 
Supp. 1096 (S.D. 1987). Cf Landry v 
Florida Power & Light Corp., 799 F. 
Supp. 94 (S.D. Fla. 1992), affd 998 F.2d 
1021 (11th Cir. 1993) (summary judg- 
ment for defense entered on claim for 
emotional distress based on inhalation 
of radioactive dust where there was no 
evidence of any asbestosis or radioactive 
disease). See generally Kristen Chapin, 
Comment, Toxic Torts, Public Health 
Data and Evolving Common Law: Com- 
pensation for Increased Risk of Future 
Injury, 13 J. ENERGY NATURAL RESOURCES 
& ENVIRONMENTAL L. 129 (1993); Annot., 
“Future Disease or Condition, or Anxi- 
ety Relating Thereto, as Element of Re- 
covery,” 50 ALR4th 13. 

2 See, e.g., Gutierrez v Cassiar Mining 
Corp., 64 Cal. App. 4th 148, 75 Cal. Rptr. 
2d 132 (1st Dist. 1998); Hansen v. Moun- 
tain Fuel Supply Co., 858 P.2d 970 (Utah 
1993). Burns v. Jaquays Mining Corp., 
156 Ariz. 375, 752 P.2d 28 (Ariz. Ct. 
App.), rev dism‘d 162 Ariz. 186, 781 P.2d 
1373 (Ariz. 1987); Johnson v. Armstrong 
Cork Co., 645 F. Supp. 764 (W.D. La. 
1986) (La. Law); Mauro v. Raymark In- 
dustries, Inc., 116 N.J. 126, 561 A.2d 257 
(1989); Gerardi v Nuclear Utility Ser- 
vices, Inc., 149 Misc. 2d 657, 566 
N.Y.S.2d 1002 (N.Y. Sup. Ct. 1991). 

3 See, e.g., Miranda v. Shell Oil Co., 
26 Cal. Rptr. 2d 655, 17 Cal. App. 4th 
1651, 26 Cal. Rptr. 655 (5th Dist. 1993), 
rev. dism. 855 P.2d 56 (Cal. 1993) (up- 
holding medical monitoring damage 
award on behalf of over 100 students and 


adults who drank water contaminated 
with carcinogenic pesticide for almost 20 
years); Ayers v. Jackson, 106 N.J. 557, 
525 A.2d 287 (1987) (reinstating 8.2 mil- 
lion dollar lump sum verdict on behalf 
of area residents claiming chemical con- 
tamination of water supply due to im- 
proper operation of landfill); Merry v 
Westinghouse Electric Corp., 684 F. 
Supp. 847 (M.D. Pa. 1988) (predicting 
Pa. Law), followed In re Paoli Railroad 
Yard PCB Litigation, 916 F.2d 829 (3d 
Cir. 1990). 

* Askey v Occidental Chemical Corp., 
102 App. Div. 2d 130, 477 N.Y.S. 2d 242 
(4th Dept. 1984) (recognizing compens- 
ability of future medical monitoring costs 
on behalf of Love Canal area residents 
alleging ground seepage and air disper- 
sion of toxic substances from industrial 
chemical and waste disposal landfill ex- 
posed them to over 70 different illnesses 
and maladies); 

5 In Re Paoli R.R. Yard PCB Litig., 916 
F2d 829 (3d Cir. 1990) (predicting Pa. 
law, holding plaintiffs who lived or 
worked near railcar maintenance facil- 
ity generating high concentrations of 
polychlorinated biphenyls or PCBs in air 
and soil stated cause of action for medi- 
cal monitoring where they alleged sig- 
nificant exposure to proven hazardous 
substance through negligent actions of 
defendant, suffered significantly in- 
creased risk of contracting serious latent 
disease as a result; increased risk made 
periodic diagnostic medical exams rea- 
sonably necessary, and monitoring and 
testing procedures existed that made 
early detection and treatment of disease 
beneficial and possible)(Paoli I), later 
proceedings, 35 F.3d 717 (3d Cir. 1994) 
(adding requirement that plaintiffs show 
a reasonable physician would prescribe 
different monitoring regime than that 
which would otherwise be prescribed in 
absence of exposure) (Paoli II), and 35 
F.3d 444 (3d Cir. 1997); Hagarty v L & 
L Marine Services Inc., 788 F.2d 315 (5th 
Cir. 1986) (Jones Act seaman drenched 
with dripolene while servings as barge 
tanker man held entitled to recover fu- 
ture medical monitoring costs). 

® Bocook v Ashland Oil Inc. 819 F. 
Supp. 530 (S.D. W. Va. 1993) (predict- 
ing Ky. law) (recognizing medical moni- 
toring claim on behalf of residents liv- 
ing near oil company refinery alleging 
increased risk of latent disease because 
of company’s release of petroleum prod- 
uct emissions into air, water and 
ground). 

7 Day v. NLO, Inc., 851 F. Supp. 869 
(S.D. Ohio 1994) (class action by employ- 
ees and others against manufacturer of 
nuclear weapons components based on 
increased risk of cancer associated with 
overexposure to radiation);Cook v. 
Rockwell Int'l Corp., 755 F. Supp. 1468 
(D.Colo. 1991) (predicting Colo. law 
would recognize medical monitoring 
claim on behalf of landowners adjacent 
to nuclear weapons plant ). 

® Another pharmaceutical manufac- 
turer involved in Fen-Phen production, 
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American Home Products Corporation, 
last year agreed to pay $3.75 billion to 
settle claims that its half of the diet drug 
combination (the “fen”) caused danger- 
ous heart valve problems, including a $1 
billion fund established to pay for medi- 
cal monitoring. 99 LWUSA 993 (Nov. 1, 
1999). 

® This distinction between enhanced 
risk claims and medical monitoring 
claims was earlier observed by the court 
in Eagle Picher, where it acknowledged 
nascent case law in other jurisdictions 
recognizing the viability of recovery for 
medical monitoring costs, but found the 
point unnecessary to address because 
plaintiff in Eagle Picher did not make 
claim for such costs). Eagle Picher, 481 
So. 2d at 524 n.9. 

10 Supporting cases cited include 
Barnes v. The American Tobacco Co., 161 
F.3d 127 (3d Cir. 1998), cert. den. 526 
US. 1114 (U.S. 1999); In re Paoli Rail- 
road Yard PCB Litigation, 916 F.2d 829 
(3d Cir. 1990); Friends for All Children, 
Inc. v. Lockheed Aircraft Corp., 746 F.2d 
816 (D.C. Cir. 1984); Potter v. Firestone 
Tire and Rubber Co., 6 Cal. 4th 965, 25 
Cal. Rptr. 2d 550, 863 P.2d 795 (1993): 
Ayers v. Township of Jackson, 106 N.J. 
557, 525 A.2d 287 (1987); Redland Soc- 
cer Club Inc. v. Dept of the Army, 548 
Pa. 178, 696 A.2d 137 (1997): Hansen v. 
Mountain Fuel Supply Co., 858 P.2d 970 
(Utah 1993): Bower v. Westinghouse 
Electric Corp., 206 W. Va. 133, 522 
S.E.2d 424 (W. Va. 1999). 

1 In Metro-North Commuter Railroad 
Co. v. Buckley, 521 U.S. 424 (1997), the 
U.S. Supreme Court rejected a medical 
monitoring claim for occupational expo- 
sure to asbestos brought by a pipefitter 
against his employer under the Federal 
Employers’ Liability Act (FELA), a fed- 
eral statute governing personal injury 
cases brought by railroad workers 
against their employer railroads, ex- 
pressing concern that recognition of such 
claim without proof of existing symptoms 
of disease might result in increased liti- 
gation and depletion of available re- 
sources for meritorious claims by plain- 
tiffs suffering serious present harm. Id. 
at 442. In Petito, the Third District ac- 
knowledges Buckley as an interpretation 
of a specific federal statutory authority 
—distinguishing it on that basis—and 
focuses upon Buckley’s concomitant rec- 
ognition of special limitations fashioned 
by many state courts to address these 
policy concerns. 

12 See, e.g., Potter v. Firestone Tire & 
Rubber Co., 6 Cal. 4th 965, 1008, 25 Cal. 
Rptr. 2d 550, 579, 863 P.2d 795, 824 
(1993); Burns v. Jacquays Mining Corp., 
752 P.2d 28 (Ariz. 1987); Miranda v. 
Shell Oil Co., 26 Cal. Rptr. 655, 17 Cal. 
App. 4th 1651 (5th Dist. 1993); Ayers uv 
Jackson, 525 A.2d 287 (N.J. 1987); Askey 
v. Occidental Chemical Corp., 477 
N.Y.S.2d 242 (4th Dept. 1984); In re 
Paoli R.R. Yard PCB Litigation, 916 F.2d 
829 (3d Cir. 1990) (Pa. law). 

13 See Thomas v. FAG Bearings Corp., 
846 F. Supp. 1400 (W.D. Mo. 1994) 


(plaintiffs allegedly exposed to toxic sub- 
stances from contaminated ground wa- 
ter could not recover future costs of medi- 
cal monitoring absent proof of actual 
present injury and increased risk of fu- 
ture harm); Mergenthaler v. Asbestos 
Corp. of America, 480 A.2d 647 (Del. 
1984) (denying medical monitoring 
claims brought on behalf of wives of as- 
bestos workers who alleged exposure to 
asbestos fibers while washing their hus- 
bands’ work clothes); Purjet v. Hess Vir- 
gin Islands Corp., Civ. No. 1985/284, 
1986 WL 1200 (D. V.I. 1986). See also 
Ball v. Joy Technologies, Inc., 958 F.2d 
36 (4th Cir. 1991) (rejecting medical 
monitoring claim absent proof of present 
physical injury, leaving considerations 
favoring expansion of cause of action for 
resolution by West Virginia and Virginia 
courts); but see Bower v. Westinghouse 
Electric Corp., 522 S.E.2d 424, 427 n.2 
(W. Va. 1999), discussed infra (recogniz- 
ing medical monitoring cause of action 
without requirement of proof of physi- 
cal injury, and specifically disapproving 
Bail as inaccurate statement of W. Va 
law). 

14 Some commentators have urged that 
the complex medical issues and signifi- 
cant public policy concerns attendant to 
this new cause of action, together with 
the “administrative nightmare” posed, 
warrants deferment of the entire terrain 
to the legislature. See Schwartz, 
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Behrens, Burton & Groninger, Note, 
Medical Monitoring—Should Tort Law 
Say Yes?, 34 Wake Forest L. Rev. 1057 
(Winter 1999). 

15 See Kara L. McCall, Comment, Medi- 
cal Monitoring Plaintiffs & Subsequent 
Claims for Disease, 66 U. Cui. L. Rev. 
969, 987-990 (Summer 1999). 

16 Td at 988. 

17 Id at 989-990. 

18 By way of analogy, see Tanner v 
Hartog, 618 So. 2d 177 (Fla. 1993), in- 
terpreting the medical malpractice stat- 
ute of limitations which specifically in- 
corporates a “discovery” element in 
defining the accrual date. Tanner holds 
that knowledge of injury required to trig- 
ger statute means knowledge of physi- 
cal injury complained of as well as 
knowledge of reasonable possibility that 
injury was caused by malpractice. Dem- 
onstrating application of this principle, 
Tanner further holds that where the 
nature of the malpractice injury is such 
that it is likely to have occurred from 
natural causes, the statute does not run 
until such time as there is reason to be- 
lieve that medical malpractice possibly 
occurred. Conversely, where the nature 
of injury standing alone is such as to 
communicate the possibility of medical 
negligence, the statute is triggered at the 
time the injury is reasonably known. 

19 See, e.g., JOURNAL WATCH EMERGENCY 
MEDICINE 1 February 1998; 1 New En- 


GLAND J. MEp. 1998 Jan 1; 338(1); 20-4; 
1: EptLepsy 1999 May; 40(5): 584-9. 
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Criminal Law 


When Is an Inconsistent Verdict Not Inconsistent? 


hen is a defendant 

guilty of introduc- 

tion of contraband 

into a prison facil- 
ity, but not guilty of possession of 
the same contraband? It is not a 
trick question, necessarily. 

Give up? 

This query is an example of the 
riddle commonly known as an in- 
consistent verdict. The answer ap- 
pears to be, “When the jury says so.” 

More puzzling than the initial 
inquiry is the case law which has 
developed attempting to clarify the 
riddle of inconsistent verdicts. As if 
the concept is not confusing enough, 
Florida courts have elected to cat- 
egorize inconsistent verdicts as ei- 
ther permissible or impermissible. 
Thus, rather than providing simple 
guidance on the issue, the relevant 
appellate opinions have surrounded 
the concept of inconsistent verdicts 
like the proverbial enigma wrapped 
around the riddle. 

This article will discuss the dif- 
ferent types of inconsistent verdicts, 
the justification for permitting in- 
consistent verdicts, and possible 
solutions for clarifying the legal 
concept of inconsistent verdicts. 
While Florida courts have sought to 
develop a logical framework for 
dealing with inconsistent verdicts, 
the actual results have been ... well 
. .. inconsistent. 

First, what is an inconsistent ver- 
dict? An inconsistent verdict defies 
logic. By acquitting a defendant on 
one count, but convicting on a sec- 
ond count which is factually and/or 
legally interconnected to the first, 
a jury returns an inconsistent ver- 


by Kimberly Nolen Hopkins 


As with factually 
inconsistent 
verdicts, the innate 
power of a jury to 
pardon a Criminal 
defendant should 
not be hampered by 
making a legal 
distinction for 
interlocking charges. 


dict. For example, in State v. 
Connelly, 748 So. 2d 248, 249 (Fla. 
1999), the jury convicted the defen- 
dant of introducing contraband 
upon the grounds of a county deten- 
tion facility, but acquitted him on 
the count of possession of the same 
contraband. Logically, this verdict 
appears improper. If the defendant 
brought cannabis into the prison, he 
must have also had it in his posses- 
sion. Despite this obvious inconsis- 
tency, such verdicts are routinely 
upheld.’ 

In fact, the majority of states fol- 
low the federal rule which allows 
inconsistent verdicts without dis- 
tinction.’ Justice Holmes, in Dunn 
v. United States, 284 U.S. 390 
(1932), wrote for the U.S. Supreme 
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Court on this topic almost 70 years 


Consistency in the verdict is not neces- 


sary. 
* * * 


The most that can be said in such 
cases is that the verdict shows that ei- 
ther in the acquittal or the conviction 
the jury did not speak their real conclu- 
sions, but that does not show that they 
were not convinced of the defendant’s 
guilt. We interpret the acquittal as no 
more than their assumption of a power 
which they had no right to exercise, but 
to which they were disposed through 
lenity. 

** * 


That the verdict may have been the 
result of compromise, or of a mistake 
on the part of the jury, is possible. But 
verdicts cannot be upset by speculation 
or inquiry into such matters.‘ 


Florida courts, however, have 
adopted the minority view which 
distinguishes between “true” incon- 
sistent verdicts and, apparently, 
“not so true” inconsistent verdicts.® 
Ignoring the admonition from Jus- 
tice Holmes that verdicts should not 
be overturned based on mere specu- 
lation or even inquiry into the rea- 
soning behind the inconsistent ver- 
dict, Florida decisions have created 
a distinction without a difference in 
reference to inconsistent verdicts. 

While recognizing that inconsis- 
tent verdicts can be the proper re- 
sult of jury lenity,® Florida courts 
created an exception to the general 
rule allowing inconsistent verdicts 
to stand. As defined in the State v. 
Powell, 674 So. 2d 731, 733 (Fla. 
1996), decision, “[a] ‘true’ inconsis- 
tent verdict occurs when verdicts 
against one defendant on legally 
interlocking charges are truly in- 
consistent.” Such verdicts are per- 
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missible. 

This circuitous logic seems the 
typical result of lawyers thinking too 
much of themselves. It is unclear 
why errors in logic should be accept- 
able as applied to factual circum- 
stances, while similar errors in the 
context of the law would be imper- 
missible. 

Justice Anstead’s opinion in 
Gonzalez v. State, 440 So. 2d 514 
(Fla. 4th DCA 1983), is commonly 
cited as the origin of this type of 
“true” inconsistent verdict. Yet, even 
Justice Anstead, in his Gonzalez 
opinion, conceded the Fourth 
District’s tendency to agree with the 
majority view permitting inconsis- 
tent verdicts.’ 

Echoing Justice Holmes opinion 
in Dunn, Justice Anstead indicated 
that, “[S]ince juries have the inher- 
ent authority to acquit a defendant 
of all or any of the charges, it is im- 
possible to determine whether ver- 
dicts convicting a defendant of some 
charges and acquitting him of oth- 
ers are ‘truly’ inconsistent.” To hold 


otherwise allows a court to specu- 
late as to the process involved in the 
jurors’ deliberation. If such specu- 
lation is prohibited with regard to 
some subset of inconsistent verdicts, 
it should equally prevent unfounded 
guesswork regarding any inconsis- 
tencies in all verdicts. 

Nevertheless, Florida courts cur- 
rently refuse to uphold “true” incon- 
sistent verdicts, defined as “those in 
which an acquittal on one count ne- 
gates a necessary element for con- 
viction on another count.” In actual 
practice, this type of “true” inconsis- 
tency has occurred in only limited 
circumstances. Cases reversing a 
conviction as being “truly” inconsis- 
tent deal with refusals of the jury to 
convict on a felony, which is an es- 
sential element of another count 
being tried.’° 

For example, in Redondo v. State, 
403 So. 2d 954 (Fla. 1981), the de- 
fendant was charged with one count 
of aggravated battery and one count 
of unlawful possession of a firearm 
while engaged in the commission of 
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a felony."' As to the aggravated bat- 
tery charge, the jury found the de- 
fendant guilty of the lesser included 
misdemeanor offense of simple bat- 
tery.’ However, the jury also found 
the defendant guilty as charged of 
possession of a firearm during the 
commission of a felony." 

Ultimately, the Florida Supreme 
Court determined the Redondo ver- 
dict was impermissibly inconsistent. 
Because the existence of a felony or 
an attempted felony is an essential 
element of the crime of unlawful 
possession of a firearm during the 
commission of a felony, the convic- 
tion for the lesser included misde- 
meanor of simple battery negated an 
essential element of the possession 
charge.‘ Thus, the “truly” inconsis- 
tent verdict was overturned. 

The sole explanation given for 
carving out this exception to the gen- 
eral rule permitting inconsistent 
verdicts concerns the possibility of 
a wrongful conviction. The Powell 
decision explained, “[a]n exception 
to the general rule is warranted 
when the verdicts against a single 
defendant are truly inconsistent 
because the possibility of a wrong- 
ful conviction in such cases out- 
weighs the rationale for allowing 
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verdicts to stand.”’® Again, this 
seems to be a distinction without a 
difference. 

Why should a factual inconsis- 
tency be treated differently than a 
legal inconsistency? Both results are 
illogical. Therefore, both results 
have an equal possibility of a wrong- 
ful conviction. Inconsistency is in- 
consistency, and only legal minds 
would be able to see a difference 
where none “truly” exists. 

Furthermore, in determining 
whether a verdict is “truly” incon- 
sistent, appellate courts continually 
resort to pure speculation into the 
thought process of the jurors. The 
need for such speculation illustrates 
the impropriety of allowing an ex- 
ception for any type of inconsistent 
verdicts. 
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The appellate court, in upholding 
this seemingly inconsistent verdict, 
referred to the possibility that “the 
jury could have determined that the 
act of resistance occurred either be- 
fore or after the [aggravated as- 
sault].”"” 

Again, in Naumowicz v. State, 562 
So. 2d 710 (Fla. 1st DCA 1990), the 
defendant was charged with two 
counts of DUI manslaughter for the 
death of a passenger in her car and 
the death of the driver of the other 
car involved in the accident. The 
jury acquitted the defendant on the 
charge involving the other driver, 
but convicted on the charge involv- 
ing the passenger. The appellate 
court found no impermissible incon- 
sistency.'* As a matter of pure specu- 
lation, the First District commented 
that the acquittal could have been 
a jury pardon rather than a finding 
of no causation, as suggested by the 
defendant.*® 

This type of pure speculation into 
the deliberations of a jury should not 
be permitted. 

It is a fundamental tenet of our 
legal system that lay people, in the 
capacity as jurors, be permitted to 
resolve our legal disputes. Inherent 
in this system is the potential for 
mistake, misunderstanding, and 
even jury pardons in the face of con- 
tradictory evidence. It is illogical to 
allow mistakes in fact, but not mis- 
takes in the law, under these cir- 
cumstances. Moreover, it is legal 
arrogance to attempt to distinguish 
inconsistent verdicts in this man- 
ner. 

The simple solution would be to 
adopt the majority federal view al- 
lowing all inconsistent verdicts to 
stand without exception. But, for 
those who decry the “simple solu- 
tion,” an alternative exists. 

Fortunately, Judge Harris, con- 
curring specially in Cuevas v. State, 
741 So. 2d 1234 (Fla. 5th DCA 1999), 
provides an alternate plan. Judge 
Harris suggests a jury instruction 
to help clarify the confusion which 
arises when the jury is instructed 
on legally interlocking charges. The 
proposed jury instruction would ex- 
plain the concept of legally inter- 
locking charges to the jury. Jurors 


would be told that, in order to con- 
vict on the compound felony, they 
would first need to find that the 
predicate offense was proved beyond 
a reasonable doubt.” 

For instance, for a felony murder 
charge with robbery as the predicate 
offense, the jury would have to first 
determine that the robbery had been 
proved beyond a reasonable doubt 
before it could properly convict the 
defendant of felony murder. As 
Judge Harris describes, the instruc- 
tion would be “similar to, but in the 
reverse direction of, the instruction 
on lesser included offenses.””! With 
the adoption of such an instruction, 
unintended jury pardons might well 
be eliminated without negatively 
affecting the jury’s general pardon 
power.” 

In such situations, the jury might 
also be better informed without the 
misleading general instruction 
which states that “a finding of guilty 
or not guilty as to one count must 
not affect your verdict as to the other 
crimes charged.” Inconsistent ver- 
dicts on legally interlocking charges 
are not surprising in the face of such 
an illogical instruction. Rather than 
resorting to reversal when a “truly” 
inconsistent verdict results, elimi- 
nating this instruction alone in le- 
gally interlocking cases might clear 
up the confusion that a jury must 
face upon being so instructed. 

Thus, in conclusion, simple solu- 
tions exist for dealing with the co- 
nundrum of inconsistent verdicts. 
Additional judicial labor should not 
be expended in the event of this type 
of result. As with factually inconsis- 
tent verdicts, the innate power of a 
jury to pardon a criminal defendant 
should not be hampered by making 
a legal distinction for interlocking 
charges. If jurors are to understand 
the law, it is up to the lawmakers to 
explain it coherently to them. Oth- 
erwise, neither advocates nor the 
judiciary should interfere with a 
deliberation process which allows 
juries such leeway. UO 
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Is Your Client’s Leased Property Depreciable? 
The IRS May Not Think So 


by Edward E. Sawyer and Terrance A. Dee 


recently released Inter- 

nal Revenue Service pro- 

nouncement has raised 

concerns over whether or 
under what circumstances depre- 
ciation of property which is leased 
is allowable if the taxpayer is en- 
gaged in the dual businesses of sell- 
ing property and leasing or renting 
the same type of property.' This is- 
sue is commonly described by ref- 
erence to the property involved as 
the “dual purpose property” issue. 
The controversy in these cases gen- 
erally arises when the IRS seeks to 
treat leased property as inventory 
held for sale, and thus not depre- 
ciable. Taxpayers that hold dual 
purpose property should be aware 
that their depreciation of leased 
property may be called into ques- 
tion and they need to understand 
the factors which may be relevant 
in that determination. 


Field Service Advice 
1999-1948 

Field Service Advice 1999-1948 
(the FSA) involves a field auditor’s 
request for National Office advice 
on whether a taxpayer’s dual pur- 
pose property should be held in in- 
ventory or depreciated. The tax- 
payer maintained an inventory for 
its new and used property and de- 
preciated the property which was 
leased. The FSA concludes that de- 
preciation of the leased property is 
allowable while the property is out 
on lease but should be discontinued 
when the property comes off lease 
and is once again available for ei- 
ther sale or lease. 

The FSA is based on IRC §1231 


This article analyzes 
a recent IRS 
pronouncement 
relating to the 
depreciability of dual 
purpose property 
and relevant case 
law and rulings in 
the area. 


authority which does not support 
the conclusion with respect to de- 
preciation set forth in the FSA. The 
FSA also implies that its conclusion 
with respect to the treatment of off- 
lease dual purpose property is sup- 
ported by an authoritative trea- 
tise.” However, the cited portion of 
the treatise refers to the applicabil- 
ity of IRC §1231 on a disposition of 
dual purpose property, not the 
depreciability of dual purpose prop- 
erty under IRC §167.3. Further- 
more, the position set forth in the 
FSA conflicts with Revenue Ruling 
80-374 which is directly on point 
and states with respect to dual pur- 
pose property that “the leased as- 
set does not cease to be depreciable 
property until the year of sale.” 
These authorities and the factors 
which are relevant in dual purpose 


property cases are analyzed in this 
article. 


Depreciation Generally 

The Internal Revenue Code pro- 
vides that “[t]here shall be allowed 
as a depreciation deduction a rea- 
sonable allowance for the exhaus- 
tion, wear and tear . . . of property 
used in a trade or business.”> The 
related Treasury Regulations pro- 
vide that depreciation deductions 
are not allowed with respect to in- 
ventory.® Neither the IRC nor the 
Treasury Regulations address how 
a taxpayer that is both a seller and 
lessor of the same type of property 
should determine when such prop- 
erty is used in the taxpayer’s trade 
or business or when such property 
is inventory. 

It is clear that a taxpayer can si- 
multaneously engage in the sepa- 
rate and distinct businesses of sell- 
ing and leasing the same type of 
property.’ When a taxpayer simul- 
taneously engages in the trade or 
business of selling property and the 
trade or business of leasing the 
same type of property, the 
taxpayer’s “primary purpose” with 
respect to each individual asset de- 
termines whether that asset is 
properly classified as an asset used 
in the taxpayer’s trade or business 
of leasing and, therefore, subject to 
depreciation under IRC §167 or as 
inventory and, therefore, not sub- 
ject to depreciation under IRC §167. 


The Primary Purpose Test 
Whether a taxpayer’s primary 

purpose is to sell or lease an asset 

is a question of fact. As noted, there 
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are no statutory or regulatory stan- 
dards for dual purpose property. 
This has lead to a case-by-case ap- 
proach to the resolution of the issue. 
Numerous cases have discussed the 
“primary purpose” test; however, 
none of these cases has specifically 
addressed whether or under what 
circumstances the taxpayer’s leased 
property is depreciable when the 
taxpayer also sells the same type of 
property from its inventory.*® Four 
private letter rulings’ (PLRs) have 
applied the primary purpose test to 
the specific facts of certain taxpay- 
ers engaged in the dual businesses 
of selling and leasing similar prop- 
erty in order to determine if depre- 
ciation was allowable. Interestingly, 
none of these PLRs reach the “off 
lease” conclusion contained in the 
FSA. 

In the cases where the dual pur- 
pose property issue has been liti- 
gated, the substantive issue has 
been whether gain recognized on the 
sale of previously leased property 
was eligible for IRC §1231 treat- 
ment when the taxpayer was also 
engaged in the business of selling 
such property from its inventory.'° 
Courts have consistently held that 
IRC §1231 was not applicable to 
such gains while acknowledging 
that depreciation is nevertheless al- 
lowable with respect to the leased 
property." 


Dual Purpose 
Property Case Law 

As noted, those cases where the 
dual purpose property issue has 
been considered involve issues un- 
der IRC §1231. The issue of the 
taxpayer's pre-disposition deprecia- 
tion of the dual purpose property is 
not directly considered in these 
cases and does not appear to have 
even been challenged by the Inter- 
nal Revenue Service. A summary of 
these cases is presented to assist in 
understanding the scope of the dual 
purpose property issue under IRC 
§1231 and its relationship to the 
depreciability of such property un- 
der IRC §167. 

In Recordak Corp. v. U.S., 325 
F.2d 460 (Ct. Cl. 1963), the taxpayer 
was a seller and lessor of microfilm- 


The dichotomy 
between the IRC 
§1231 and IRC §167 
treatment of dual 
purpose property is 
not addressed in 
detail in the 
case law. 


ing equipment. The court concluded 
that application of the “primary pur- 
pose” test for IRC §1231 purposes 
to a taxpayer conducting the dual 
business of selling and leasing the 
same type of property requires a 
comparison between selling in the 
ordinary course of business and sell- 
ing outside the ordinary course of 
business, not between merely sell- 
ing and leasing. Because the dual 
purpose property was regularly of- 
fered for sale to customers in the 
ordinary course of the taxpayer’s 
business, the court held that sales 
of previously leased property were 
in the ordinary course of business 
for purposes of IRC §1231, while 
acknowledging without question or 
challenge that the taxpayer had 
properly depreciated the dual pur- 
pose property during its use in the 
taxpayer’s leasing business. 

The dichotomy between the IRC 
§1231 and IRC §167 treatment of 
dual purpose property is not ad- 
dressed in detail in the case law. 
Both IRC §1231 and IRC §167 ap- 
ply to “property used in the trade or 
business.””? IRC §1231(b) contains 
a specific definition of this term 
which is applicable solely to IRC 
§1231. Under the IRC §1231(b) defi- 
nition, property must generally sat- 
isfy two tests to be treated as prop- 
erty used in the trade or business 
for IRC §1231 purposes. First, the 
property must be of a character 
which is subject to depreciation un- 
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der IRC $167 (i.e., not inventory). 
Second, the property must not con- 
stitute “property held by the tax- 
payer primarily for sale to custom- 
ers in the ordinary course of his 
trade or business.”'* This specific 
definition under IRC §1231 essen- 
tially requires a threshold determi- 
nation that the property is not in- 
ventory under IRC §167 (i.e., that it 
is depreciable). Thereafter, if sales 
of such property are in the ordinary 
course of such business, the property 
is not eligible for IRC §1231 treat- 
ment although it remains depre- 
ciable. This result is reflected in the 
Recordak opinion where the court 
notes that the IRC §1231 analysis 
of dual purpose property required a 
comparison between whether the 
taxpayer was selling in the ordinary 
course of business or selling outside 
of the ordinary course of business. 
Implicit in this conclusion is a de- 
termination that the first prong of 
the IRC §1231(b) definition had 
been satisfied and the court was fo- 
cusing only on the second prong in 
reaching its conclusion. The court 
acknowledged that it is not incon- 
sistent for a property to be both de- 
preciable under IRC §167 and not 
eligible for IRC §1231 treatment. 
Unfortunately, the FSA indicates 
that the IRS has not embraced the 
Recordak court’s conclusion or simi- 
lar holdings of other courts. 

In Greene-Haldeman v. Commis- 
sioner, 282 F.2d 884 (9th Cir. 1960), 
the taxpayer was an automobile 
dealer that sold new automobiles 
and rented automobiles for varying 
although generally not lengthy pe- 
riods of time. The court held that the 
taxpayer was not entitled to IRC 
§1231 treatment on the disposition 
of rental automobiles, because it 
held the automobiles were for sale 
in the ordinary course of business; 
however, the taxpayer’s deprecia- 
tion of leased automobiles was not 
challenged. 

In S.E.C. Corp. v. U.S., 140 F. 
Supp. 717 (S.D.N.Y. 1956), the tax- 
payer was engaged in the business 
of selling and leasing electric water, 
beer, and frosted food coolers. The 
court held that the taxpayer was not 
entitled to IRC §1231 treatment on 


the disposition of leased coolers and 
the taxpayer was entitled to depre- 
ciate all such leased equipment. 

In the most recent case to consider 
the dual purpose property issue, 
Honeywell Inc. v. Commissioner, 87 
T.C. 624 (1986), the court stated 
that a “manufacturer regularly en- 
gaged in the dual business of sell- 
ing and renting the equipment it 
manufactures can claim deprecia- 
tion on property that is at all times 
available for sale. Proceeds from the 
sale, however, are treated as ordi- 
nary income even though the prop- 
erty might otherwise qualify for 
capital gain treatment under 
§1231.”" Interestingly, the FSA 
cites Honeywell, but dismisses the 
opinion as “inapposite” to the issue 
under consideration in the FSA. 

The dual purpose property cases 
discussed above confirm that dual 
purpose property is depreciable un- 


der IRC §167 even though such 
property is not generally eligible for 
IRC §1231 treatment. It is clear that 
the depreciation determination for 
dual purpose property is governed 
by the primary purpose test. Unfor- 
tunately, these cases do not address 
the primary purpose test as it ap- 
plies to the depreciation of the prop- 
erty, focusing solely on the IRC 
§1231 characterization issue. The 
only published authorities applying 
the primary purpose test to the is- 
sue of depreciation of dual purpose 
property are a limited number of 
PLRs. 


Dual Purpose Property 
Private Letter Rulings 
e PLR 8107005" was the first 
private letter to directly address the 
dual purpose property issue. In PLR 
8107005 the taxpayer was in the 
heavy equipment business, prima- 
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rily sales, but also rental and leas- 
ing. The IRS concluded that since 
none of the factors which tend to 
show the existence of a sale (i.e., in- 
ventory treatment) appeared to be 
present with respect to the 
taxpayer’s leased property, the 
leases should be treated as such and 
the property depreciated. The rel- 
evant factors are as follows: 

1) Rental terms varied from one 
week to an indefinite duration; 

2) Rates were specified for a given 
period, for a specific number of hours 
of usage; 

3) For the period at issue, the tax- 
payer had 142 rental or lease agree- 
ments; 

4) The average stated lease term 
was less than three months; 

5) The average actual lease term 
was approximately five months; 

6) The useful life of the property 
substantially exceeded the lease 
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term; 

7) The agreements were true 
leases for federal income tax pur- 
poses; 

8) The taxpayer treated the rental 
payments it received as current in- 
come. 

In PLR 8917036" the taxpayer 
was engaged in the exploration for 
natural gas and the production, 
transmission, and storage of natu- 
ral gas, which it sold to wholesale 
customers. The taxpayer stored 
natural gas in underground reser- 
voirs. At all times during the opera- 
tion of the reservoir, a constant vol- 
ume of gas called “cushion gas” had 
to be injected into and remain in the 
reservoirs in order to provide the 
necessary pressure to withdraw 
“working gas” for sale to customers. 
Although not all of the cushion gas 
could ultimately be withdrawn and 
sold, substantially all of the cush- 
ion gas could be recovered and sold 
to customers. 

Since the cushion gas served two 
purposes (provided the necessary 
pressure to operate a storage reser- 
voir and was available for sale to 
customers), it was dual purpose 
property. The taxpayer’s primary 
purpose with respect to the cushion 
gas was determined to be holding it 
for sale (i.e., inventory) to the extent 
it was recoverable (i.e., saleable) and 
held for use in the taxpayer business 
(i.e., depreciable) to the extent it was 
not recoverable. 

¢ In PLR 9448004" the taxpayer 
regularly engaged in both selling 
and leasing equipment. The tax- 
payer included all of its equipment, 
including the leased equipment, in 
inventory. The PLR concludes that 
the taxpayer could continue to in- 
clude its leased equipment in inven- 
tory because the taxpayer’s primary 
purpose was at all times to sell the 
machines. The PLR states that the 
taxpayer's method of including the 
leased equipment in inventory is 
“permitted” because there is never 
“an indefinite, final or unqualified 
commitment to use the machines in 
the [leasing] business.” The relevant 
factors in PLR 9448004 are as fol- 
lows: 

1) The taxpayer consistently in- 


A taxpayer can 
simultaneously 
engage in the 
separate and distinct 
businesses of 
leasing and selling 
the same type 


of property. 


cluded all of its machines in inven- 
tory until the point of sale whether 
the machines were leased or not; 

2) All machines were available for 
sale or rental; 

3) Title to the leased machines 
remained with the taxpayer; 

4) All leases could be unilaterally 
terminated by the taxpayer at any 
time; 

5) Approximately 38 percent of the 
machines were leased prior to sale 
for, on average, a little over six 
months; 

6) Leases were limited to no more 
than one year; and 

7) Approximately 90 percent of the 
taxpayer’s revenues from machine 
transactions were received from 
sales proceeds and 10 percent from 
lease revenues. 

¢ In PLR 9811004" the taxpayer 
purchased both new and used equip- 
ment. The issue in this PLR was 
whether the taxpayer could depre- 
ciate all equipment it purchased. 
The PLR concludes that deprecia- 
tion of all equipment was allowable, 
because the primary purpose of the 
equipment was demonstrated to be 
leasing. The relevant factors in this 
PLR are as follows: 

1) Approximately 90 percent of the 
equipment was leased and 10 per- 
cent was sold; 

2) The taxpayer often purchased 
equipment prior to arranging either 
a lease or a sale; 

3) The equipment was subject to 
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a substantial risk of obsolescence; 

4) Because of the substantial risk 
of obsolescence, customers preferred 
to lease; 

5) The taxpayer was generally 
known as a leasing company; 

6) When a lease expired or termi- 
nated, the taxpayer would hold the 
equipment for varying lengths of 
time before being able to lease it 
again or sell it; 

7) When equipment aged or be- 
came more difficult to lease or sell, 
it was held in storage and eventu- 
ally scrapped or sold; and 

8) At the time of purchase it was 
not generally known if the equip- 
ment would be sold or leased. 

This PLR concludes that “the ini- 
tial classification of taxpayer’s 
equipment should be based on 
whether the equipment is primarily 
held by taxpayer for use in its leas- 
ing business, or primarily held for 
sale to customers.” Because the sig- 
nificant majority of the taxpayer’s 
equipment was leased to customers 
after acquisition, the ruling con- 
cluded that the equipment should 
initially be classified as fixed assets 
subject to depreciation. However, if 
the taxpayer thereafter determined 
to hold a certain piece of equipment 
for sale to customers, the PLR con- 
tinued, the taxpayer was required 
to reclassify that equipment as in- 
ventory. 


Conclusion 

A taxpayer can simultaneously 
engage in the separate and distinct 
businesses of leasing and selling the 
same type of property. To determine 
whether an asset is properly classi- 
fied as used in a taxpayer’s trade or 
business of leasing or as inventory, 
the IRS and the courts examine the 
taxpayer’s “primary purpose” with 
respect to each individual asset. If 
the property is classified as used in 
the trade or business, then it is de- 
preciable. If the property is classi- 
fied as inventory held for sale it is 
not depreciable. 

Normally when property used in 
a trade or business is sold, IRC 
§1231 applies. However, the afore- 
mentioned cases indicate that tax- 
payers with dual purpose property 


| 
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are generally not able to utilize IRC 
§1231 for sales of assets that were 
at one time leased and depreciated. 
If a taxpayer holds property as in- 
ventory for sale, then all sales of 
that type of property, even sales of 
property that was used in a trade or 
business of leasing, are tainted by 
the taxpayer’s simultaneous status 
as a seller of such property from in- 
ventory. 

Proper depreciation of property 
brought off lease is described in Rev- 
enue Ruling 80-37" which clearly 
permits the depreciation of dual 
purpose property once it is leased 
and thereafter until it is sold. How- 
ever, despite a clear lack of author- 
ity, the FSA suggests that the IRS 
may take the position that deprecia- 
tion should end when (and for as 
long as) dual purpose property is off 
lease. 

Taxpayers holding dual purpose 
property should be aware that their 
depreciation of leased dual purpose 
property may be challenged. All evi- 
dence which supports the conclusion 
that the primary purpose with re- 
spect to such property is to use it in 
the taxpayer’s trade or business of 
leasing should be developed and 
maintained. Steps such as segregat- 
ing assets for accounting and man- 
agement purposes to clearly delin- 
eate those assets that are used in 
the trade or business of leasing as 
compared to those which are held for 
sale from inventory should be con- 
sidered and implemented if the is- 
sue could be significant. U 
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1 Field Service Advice 1999-948 (Mar. 
31, 1999). This field service advice was 
prepared in 1993 but was not publicly 
released until 1999 as part of an Inter- 
nal Revenue Service effort to put such 
pronouncements in the public domain. 

? STEVEN F. GERTZMAN, FEDERAL Tax Ac- 
COUNTING 6.05[1][e]. 

3 The difference between the treatment 
of dual purpose property under I.R.C. 
§167 and I.R.C. §1231 is discussed in de- 
tail in a latter section of this article. See 
supra notes 12 and 13 and accompany- 
ing text. 

4 Rev. Rul. 80-37, 1980-1 C.B. 51. 

5 L.R.C §167(a). 

® Treas. Reg. §1.167(a)-2. 

7 See, e.g., S.E.C. Corp. v. U.S., 140 F. 
Supp. 717 (S.D.N.Y.1956); Greene- 
Haldeman v. Commissioner, 31 T.C. 
1286 (1959); Recordak v. U.S., 325 F.2d 
460 (1963). 

8 See, e.g., cases cited supra note 7. 

9 Priv. Ltr. Rul. 8107005 (Oct. 28, 
1980); Priv. Ltr. Rul. 8917036 (Apr. 28, 
1989); Priv. Ltr. Rul. 9448004 (Aug. 19, 
1994); Priv. Ltr. Rul. 9811004 (Nov. 18, 
1997). 

10 T.R.C. §1231 provides in general that 
net gains from the sale of property used 


in the taxpayer’s trade or business in ex- 
cess of depreciation recapture (I.R.C. 
§1245 and §1250) are capital gains not 
ordinary income.The specific provisions 
of I.R.C. §1231 and the depreciation re- 
capture rules of I.R.C. §1245 and §1250 
are beyond the scope and space limita- 
tions of this article. 

1 Honeywell Inc. v. Commissioner, 87 
T.C. 624, 633 (1986). The court in 
Honeywell was referring to Hollywood 
Baseball Int | Shoe Mach. Corp. v. U.S., 
491 F.2d 157 (1st Cir. 1974); Association 
v. Commissioner, 423 F.2d 494 (9th Cir. 
1970); Continental Can Co. v. U.S., 422 
F.2d 405(Ct. Cl. 1970); Recordak Corp. 
v. U.S., 325 F.2d 460 (Ct. Cl. 1963). 

12 L.R.C. §167(a)(1); I.R.C. §1231(b); see 
also 1.R.C. 

13 LR.C. §1231(b)(1)(B). 

4 Honeywell, 87 T.C. at 633. 

1 Priv. Ltr. Rul. 8107005 (Oct. 
1980). 

16 Priv. Ltr. Rul. 8917036 (Nov. 
1997). 

17 Priv. Ltr. Rul. 9448004 (Aug. 
1994). 

#8 Priv. Ltr. Rul. 9811004 (Apr. 
1989). 

19 See supra note 4. 
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Computer Generated Animation: Identifying 
New and Subtle Prejudicial Special Effects 


omputer animation tech- 
nology has developed 
substantially in the past 
few years allowing law- 
yers to incorporate cinematic spe- 
cial effects into their courtroom pre- 
sentation.' The prob!em is that 
these special effects have no proba- 
tive value, result in a “slickly” pro- 
duced animation that leads the jury 
to accept the testimony presented 
in the animation and, consequently, 
discount the probative value of the 
testimony presented by other wit- 
nesses. This article will identify 
these special effects and demon- 
strate their prejudicial effect. 
Section 90.403 of the Florida Evi- 
dence Code states that “[rjelevant 
evidence is inadmissible if its pro- 
bative value is substantially out- 
weighed by the danger of unfair 
prejudice, confusion of issues, mis- 
leading the jury, or needless presen- 
tation of cumulative evidence.” F.S. 
§90.403 (1997). Unfair prejudice is 
defined as an undue tendency to 
suggest a decision on an improper 
basis, commonly, though not neces- 
sarily, an emotional one.” Unfair 
prejudice has also been defined as 
a tendency to influence the outcome 
of a trial by improper means.* With 
computer animation, “improper 
means” would occur if the jury view- 
ing the computer animation ac- 
cepted the testimony conveyed in 
the animation more readily than if 
the jury evaluated the testimony 
based on all of the presented evi- 
dence. 
In this state, State of Florida v. 
Pierce, 671 So. 2d 186 (Fla. 4th DCA 
1996), provides the only analysis of 
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The lawyer must 
identify the creative, 
sometimes subtle 
features ina 
proffered animation 
to determine 
whether these 
features rise to the 
level of a prejudicial 
special effect. 


the unfairly prejudicial effects of 
computer animation. There, the 
appeals court agreed with the cir- 
cuit court that the computer anima- 
tion of a vehicular homicide was 
properly used to illustrate a 
detective’s reconstruction of the 
motor vehicle.‘ Represented as yel- 
low outlines against a black back- 
ground, the animation depicted the 
defendant’s vehicle colliding into 
three children portrayed as manne- 
quins. The appeals court reasoned 
that the animation’s substantial 
danger of unfair prejudice did not 
outweigh its probative value be- 
cause 1) the animation had not 
graphically recreated the accident 
by depicting blood or sound; 2) the 
mannequins depicted no facial ex- 
pressions; 3) there had been no un- 
due emphasis on the animation, 
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which had lasted only six minutes; 
4) the trial judge had explained to 
the jury that the animation was 
used only to illustrate the expert’s 
opinion; and 5) the trial court had 
allowed cross-examination of the 
expert’s testimony and the anima- 
tion.® In essence, the animation was 
clinical and did not arouse emo- 
tional responses. 

Pierce was an easy conclusion 
because the court relied upon the 
admission requirements for grue- 
some and shocking evidence, such 
as the depiction of blood and the 
shocking character of the evidence. 
However, computer animation is a 
new and consistently changing me- 
dium that challenges the tradi- 
tional criteria for determining 
prejudicial diagrams or video reen- 
actments.® The important addi- 
tional dimension is that animators 
create computer animation for the 
courtroom in the same subtle or 
spectacular manner as they create 
special effects for video games and 
movies. These special effects can 
detract from the testimony and cre- 
ate a very memorable impression in 
the jurors’ minds.’ 

The Florida Supreme Court rec- 
ognized the improper persuasive 
effects of video reenactment in Cave 
v. State of Florida, 660 So. 2d 705 
(Fla. 1995), in which the court took 
pains to address the moot issue of 
the trial court’s admission of the 
state’s videotaped reenactment ofa 
portion of the crime. The court 
stated that “[w]hen a videotape is 
proffered into evidence, the trial 
court must be ever mindful that the 
‘artificial recreation of an event may 


- 
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unduly accentuate certain phases of 
the happening, and because of the 
forceful impression made upon the 
minds of the jurors by this kind of 
evidence, it should be received with 
caution.””* The court’s analysis did 
not address the use of improper per- 
suasion techniques. However, the 
case does stand for the proposition 
that a portrayal can unduly accen- 
tuate the testimony in such a per- 
suasive and impressive manner that 
it is more prejudicial than probative. 

To understand the effects of this 
new medium, lawyers must under- 
stand the different techniques used 
in the field of computer animation, 
which is interdisciplinary and at- 
tracts those working in the science 
and arts applying these techniques.® 
For example, consider the special 
effects used in the following two 
animations provided in the promo- 
tional videos distributed by separate 
animation firms and the empirical 
research that demonstrates the per- 
suasiveness of such special effects. 
The first animation depicts a bicycle 
rider who collides with a truck at an 
intersection.’ The task for the ani- 
mation firm and the defendant truck 
company was to show to the jury the 
relative positions of both the truck 
and the bicycle during the period 
leading up to the accident, that the 
bicycle had ample time to stop, and, 
therefore, that the defendant was 
not negligent. The animation fea- 
tures a bicycle-riding mannequin 
wearing a red shirt and blue pants. 
The first scene is an aerial view be- 
hind the rider. The camera view flies 
behind the rider as he steers his bi- 
cycle off the sidewalk, into the 
street, and around a grass-covered 
island heading into an intersection. 
At the same time, a red and white 
truck pulling a white trailer is mov- 
ing in the same direction along the 
right side of the rider. The truck 
then makes a left-hand turn at the 
intersection. The rider then collides 
with the left side of the truck’s 
trailer. This sequence of events is 
repeated two more times. The sec- 
ond scene is an aerial view directly 
above the intersection, and the third 
scene is from the rider’s point of 
view. 


Color 

Scientific experimentation has 
shown that the consistent use of 
color is a factor in recognition of an 
object.!! One experiment has shown 
that when test subjects were first 
shown items in color, and then 
shown the same items in the same 
color, they were more likely to re- 
call these items than if they were in 
black and white.’ For example, a 
subject was more likely to recall a 
similarly colored red square than 
the same square without color.” 

Similarly, the use of color assists 
ajury to recall the computer anima- 
tion over other proffered evidence. 
Everything in the bicyclist’s anima- 
tion is displayed in bright colors. 
There is a light-blue sky, brown 
buildings, green grass and trees. 
The mannequin is wearing a red 
shirt and blue pants and rides a red 
bike with silver handlebars. This 
use of color causes a jury to more 
readily recall the evidence presented 
in the animation than the evidence 
presented with black and white pho- 
tos or a diagram. However, the use 
of color is not an automatic pre- 
sumption of an unduly prejudicial 
technique. Color may be probative. 
It may be used to distinguish par- 
ticipants or objects in the reenact- 
ment and to create a lighting effect, 
such as night or day. 


Repetition 

Advertising research shows that 
repetition improves memorability, 
enhances viewer confidence and at- 
titude, and convinces the viewer to 
respond favorably to the communi- 
cation.'* For example, after repeat- 
edly seeing a television commercial, 
a consumer may be assured that the 
seller believes in the product and is 
willing to stand by it.” The same 
principles apply to computer anima- 
tion. In the bicycle animation the 
same sequence of events is repeated 
three times. The running time for 
each segment is 15 seconds. Today, 
many television commercials are 
running for 15 seconds as research 
suggests that two 15-second com- 
mercials are more effective than one 
30-second commercial.'® Computer 
animation is affecting memory by 


running for an optimal length of 
time and repeating the same event 
from two, three, four, or more loca- 
tions. This increases the prejudicial 
effect and does not aid in communi- 
cating the message." 


Visual Metaphor 

The second animation was used 
by a chemical treatment plant de- 
fending an action for alleged water 
contamination.’ The goal of the de- 
fense was to show that the plant 
operators used acceptable waste dis- 
posal and recovery practices. To 
demonstrate this, the defendant 
used computer animation to show 
the relatively small amount of 
chemicals contaminating the 
groundwater. First, the animation 
extracted a three-dimensional rect- 
angular portion of the contaminated 
soil, measuring 10 feet long and 50 
feet wide. This portion was then 
twisted as one would “wring out” 
water from a wet towel. Groundwa- 
ter from the soil was represented in 
the form of large water drops fall- 
ing into a funnel and then into three 
train tank cars, for a total of 25,000 
gallons. From the tanks, the con- 
taminated groundwater was 
drained into another funnel and into 
a long tube with a flame under it. 
Here, the groundwater was distilled 
and the contaminant was extracted. 
The extracted contaminant then fell 
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into a small cup held by a person. 
In short, the process started with 
25,000 gallons of groundwater and 
ended with a half-cup of contami- 
nant. 

The danger of unfair prejudice in 
the admission of the instant anima- 
tion exists since it is used for some- 
thing other than its logical proba- 
tive force; that is, its tendency to 
make the existence of a material fact 
more or less probative. The use of 
25,000 gallons of water compared to 
a measuring cup has a two-pronged 
prejudicial effect. First, the tanks 
and measuring cup are a form of 
“visual metaphor.”!® The concept is 
that, given the large amount of 
groundwater, a very small amount 
of contaminant was spilled as rep- 
resented through the use of a mea- 
suring cup. However, this may be a 
lethal amount. Second, this propor- 
tional image of groundwater com- 
pared to contaminant may give rise 
to an emotional response from the 
viewer: amazement that only a half- 
cup remained or resentment at the 
plaintiff for bringing an action based 
on only a half-cup of contaminant. 


Violating Reality 

Both animations “fly” the jury 
through the portrayed events with 
different camera angles or points of 
view. The jury can travel just behind 
and above the speeding truck, in the 
driver’s seat, have a ground level 
view, or even underground. Anima- 
tors can also show two different 
views at the same time in what is 
called a “split screen.” For example, 
in one portion of the screen, the 
viewer can see an airplane taking 
off. In another portion, the jury can 
see a mannequin pilot pulling back 
on the control stick, allowing the 
viewer to see the interior mechani- 
cal workings of the aircraft. Another 
effective technique is the dissolve, 
when visual obstructions fade or 
vanish, revealing the inner work- 
ings of an airplane engine or of a 
human heart. 

Each of these visual manipula- 
tions violates reality and results in 
endless fascination.” In amazing 
detail, depth, and range of move- 
ment, animators allow the jury to 
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experience a form of reality. But this 
is just an approximation and not 
reality. “An object that is novel and 
yet similar to an already significant 
object may especially warrant our 
close attention. We need to know 
how far something can depart from 
its usual or expected form and still 
have the consequences that we have 
found to follow from its natural 
kind.” The result is a “technology 
shock” which the jury pays greater 
attention as the brain deals with 
this new medium. Greater attention 
results in a more memorable expe- 
rience, and the jury may deliberate 
with the computer animation in the 
forefront of their minds. 
Computer animation provides 
an effective communication tool 
that allows a jury to easily receive 
cumbersome and boring testimony. 
However, this tool can be trans- 
formed into a slick production that 
convinces the jury of its message 
by incorporating special effects. 
The problem is that these tech- 
niques are subtle, unfamiliar to 
the legal profession and consis- 
tently improving. The task for the 
lawyer is to identify the creative 
and sometimes subtle features in 
a proffered animation and then 
determine whether these features 
rise to the level of a prejudicial 
special effect. Justice mandates 
that lawyers engage in this process 
to understand this new medium for 
presenting evidence. U 


1 This article applies both to demon- 
strative and substantive computer ani- 
mation. Demonstrative computer anima- 
tion aids to illustrate and explain 
testimony of witnesses to the fact finder. 
Substantive computer animation is of- 
fered to supply missing information for 
the purpose of proving a material fact 
in dispute, i.e., an expert uses the com- 
puter animation to perform calculations 
and obtain results which form the basis 
of the experts opinion. See State v. 
Pierce: Will Florida Courts Ride the 
Wave of the Future and Allow Computer 
Animations in Criminal Trials? 19 Nova 
L. Rev. 374 (1994). 

* Am. Jur. 2d Evidence §331 (1999). 

5 Td. at 191. 

® Order on Computer Animation at 4, 


Pierce (No. 92-19316CF10A); Record at 
2340; where the trial court analogized 
the animation to a chart or diagram. 

7 Amitava Chattopadhyay & Joseph 
W. Alba, The Relationship Between Re- 
call, Cognitive Responses, and Advertis- 
ing Effectiveness: Effects of Delay and 
Content, Marketing Science Institute 
(January 1989, Marketing Science Insti- 
tute, Cambridge, MA), providing re- 
search that the more a person remem- 
bers about an advertisement, the more 
likely that person will purchase the good. 
Similarly, the more a jury remembers 
the animation, the more likely they will 
accept the testimony in that animation. 

8 Id. at 707 (quoting Grant v. State, 171 
So. 2d 361, 363 (Fla. 1965)). 

® THE JOURNAL OF VISUALIZATION & Com- 
PUTER ANIMATION at http:// 
www.interscience.wiley.com/. 

10 Demo animation provided by Engi- 
neering Animation, Inc. The demo 
stated that the defendant was found not 
liable. The company’s website is http:// 
www.cimtech.com/. 

1 Aura Hanna & Roger Remington, 
THE REPRESENTATION OF COLOR AND ForM 
IN LONG-TERM Memory, Memory & Cocni- 
TION 24(3), 322-330 (1996). 

12 Td. at 3285. 
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14 Surendra N. Singh & Linville Ajay 
Sukdial, Enhancing the Efficacy of Split 
Thirty-second Television Commercials: 
an Encoding Variability Application, 24 
JOURNAL OF ADVERTISING 24, (Sept. 1, 
1995). 

1 The repetitive nature of computer 
animation may also constitute unneces- 
sary presentation of cumulative evidence 
in contravention of the evidence rule. 
However, in Pierce, 671 So. 2d 186, 191, 
the appeals court found that there was 
no undue emphasis placed upon the ani- 
mation which was shown to the jury for 
a total of six minutes in the course of an 
11-day trial. 

18 Demo animation provided by Z-Axis 
Litigation Corporation. 
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Labor and Employment Law 


0 you represent employ- 
ers? Employees? If so, 

how often do you evalu- 

ate the need for an eco- 
nomic expert? Lawyers who under- 
stand and routinely assess the need 
for an economist’s expertise— 
whether on behalf of plaintiffs or 
defendants—may attain signifi- 
cantly better outcomes in settlement 
or at trial. Lawyers who defend em- 
ployers may also benefit from an 
economist’s insights for the purpose 
of avoiding claims altogether. 

Labor and employment litigation, 
which for purposes of this article is 
defined liberally to include all ad- 
ministrative and judicial proceed- 
ings concerning claims of unfair or 
illegal workplace behavior' often 
have two attributes—mounds of sta- 
tistical data and complex economic 
loss claims—that make economists 
a legitimate “must-have” resource in 
many situations. In some instances 
it may be impossible to correctly 
appraise a client’s position without 
economic analysis. Yet the benefit 
from economic expertise may not 
always be obvious because the roles 
and methodologies of economists are 
not always easily defined. 

This article identifies some of the 
uses for economists in labor and 
employment disputes. It is not all- 
inclusive. Nonetheless, it does illus- 
trate the role of economics in all 
stages of this area of practice—be- 
fore, during and after the life of a 
claim. 


A Litigator’s Swiss Army Knife 
Litigation is generally a win- 
lose event. It demands the active 
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This article 
illustrates the role 
of economics in all 
stages of labor and 

employment 
practice—before, 
during and after the 
life of a claim. 


use of strategic and tactical plan- 
ning. Experts, whether retained 
for behind-the-scenes consulting 
or for testimony, can provide a 
decisive advantage over an adver- 
sary. Dr. David B. Graeven, presi- 
dent of Trial Behavior Consulting, 
Inc., a national jury consulting 
firm with offices in Florida, says 
economists can have a huge im- 
pact on the outcome of a case. “Our 
firm has conducted post trial in- 
terviews with thousands of jurors. 
Results of these interviews have 
shown that economists can have 
a very significant impact on the 
outcome of the case.” 

In labor and employment dis- 
putes, economists function as a 
sort of lawyer’s Swiss Army knife. 
Economists can be hired before 
litigation arises to evaluate an 


The Use of an Economist in Labor and Employment 
Disputes: Legal and Practical Considerations 


employer’s hiring practices. They 
can be used in litigation for confi- 
dential, work-product privileged 
consulting, or for use as disclosed 
experts. The proof required for cer- 
tain liability and damage issues 
in labor and employment cases is 
beyond the province of lay wit- 
nesses, including statistical evi- 
dence of disparities in employ- 
ment actions (e.g., hiring, 
promotions, terminations, salary 
administration) and most calcula- 
tions and testimony relating to 
lost past and future wages and 
benefits. The classic distinction 
between expert and lay witnesses 
is of course what they can say. In 
Daubert v. Merrell Dow Pharma- 
ceuticals, Inc., 509 U.S. 579, 592 
(1993), the U.S. Supreme Court 
said that “[unJlike an ordinary 
witness... an expert is permitted 
wide latitude to offer opinions, in- 
cluding those that are not based 
on firsthand knowledge or obser- 
vation.” An expert can testify 
about her or his opinion; a lay wit- 
ness is generally limited to facts.” 

After a dispute ends, an econo- 
mist can analyze an employer’s hir- 
ing and other practices from a sta- 
tistical view and provide guidance 
on developing policies consistent 
with the outcome of the dispute. An 
economist can also serve as a moni- 
tor of future employment decisions 
(e.g., hiring, firing, and promotions) 
if active monitoring is part of the 
agreed or required relief. 


Economists and 
Kumho/Daubert 


A general understanding of the 
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admissibility standards for expert 
testimony is useful in evaluating the 
role an economist may play in a dis- 
pute. In the last 10 years the U.S. 
Supreme Court issued three major 
decisions on this topic, and those 
decisions now provide the basic 
framework for a lawyer’s analysis. 

One reason the Court may have 
seen fit to address this area of the 
law may have been the marked in- 
crease, during the 1980s, in the 
number of consultants offering paid 
“expert” testimony on a range of top- 
ics that went far beyond traditional 
and, some said, provable subjects. 
Popular outcries rose to a crescendo 
in the early 1990s, to the point 
where books on abuses in expert tes- 
timony were even being aimed at the 
general public, most notably 
Galileo’s Revenge: Junk Science In 
The Courtroom.’ The term “junk sci- 
ence” referred to the flood of new sci- 
entific theories being asserted that 
were not based on sound, accepted 
scientific and medical principles. 
Although the controversy did not 
target economists, the changes af- 
fect virtually any expert a party may 
wish to call. The trilogy of decisions 
on this topic are Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 509 U.S. 
579 (1993), General Electric Co. v. 
Joiner, 522 U.S. 136 (1997), and 
Kumho Tire Co. v. Carmichael, 526 
U.S. 137 (1999). 

In Daubert, the first of these 
cases, the Court held that it is the 
Federal Rules of Evidence, and not 
the long-accepted rule in Frye v. 
U.S., 293 F. 1013 (D.C. App. 1923), 
that governs the admissibility of 
expert scientific testimony in a fed- 
eral trial. This created a new stan- 
dard for the admissibility of expert 
testimony in federal court, and 
likely in many state courts as well. 

The Frye decision, in general 
terms, stands “for the rule that ex- 
pert opinion based on a scientific 
technique is inadmissible unless the 
technique is ‘generally accepted’ as 
reliable in the relevant scientific 
community.”* Using this “general 
acceptance” standard, the Frye 
Court of Appeals ruled that a me- 
chanical test for deception, which is 
essentially a predecessor to the poly- 


In some cases 
a party faced 
with an opposing 
economist will not 
retain their own 
expert, a strategy 
fraught with risk. 


graph examination, “has not yet 
gained such standing and scientific 
recognition among physiological and 
psychological authorities as would 
justify the courts in admitting ex- 
pert testimony deduced from the 
discovery, development, and experi- 
ments thus far made.” Frye, 293 F. 
1013, 1014. For the 70 years that 
followed the release of the 1923 de- 
cision, Frye served as the corner- 
stone of admissibility for expert tes- 
timony, sometimes even being 
mistakenly cited as a U.S. Supreme 
Court decision. (Interestingly, the 
eight-paragraph Frye decision is just 
667 words in length and contains no 
citations to any authority whatso- 
ever.) 

In 1993, the U.S. Supreme Court 
in Daubert ruled that the 1975 adop- 
tion of the Federal Rules of Evidence 
superseded not only Frye’s pur- 
ported evidentiary standard but also 
“common law” evidentiary prin- 
ciples in general. See generally 
Daubert, 509 U.S. 579, 587-590. 
Finding that “[n]othing in the test 
of [Federal Rule of Evidence 702] 
establishes ‘general acceptance’ as 
an absolute prerequisite to admis- 
sibility,” 509 U.S. 579, 588, the 
Court held that the Federal Rules 
of Evidence are the proper focus of 
questions of admissibility regarding 
expert testimony. In particular, Fed- 
eral Rule of Evidence 702 provides 
that “[i]f scientific, technical, or 
other specialized knowledge will 
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assist the trier of fact to understand 
the evidence or to determine a fact 
in issue, a witness qualified as an 
expert by knowledge, skill, experi- 
ence, training, or education, may 
testify thereto in the form of an opin- 
ion or otherwise.” 

Under the Daubert standard, 
then, general acceptance of an 
expert’s theory within the expert’s 
field of study is not required. This 
does not, however, mean that it is 
irrelevant. Rather, general accep- 
tance is only one of several factors 
a court can consider in determin- 
ing the admissibility of expert tes- 
timony. Among the examples the 
Daubert Court cited as appropri- 
ate for a trial judge to consider are 
1) whether the theory or theories 
underlying the expert’s proposed 
testimony can be (and has been) 
tested; 2) whether the theory or 
technique has been subjected to 
peer review and publication; 3) in 
the case of a particular scientific 
technique, the known or potential 
rate of error, and the existence and 
maintenance of standards control- 
ling the technique’s operation; and 
4) in a specific nod to the Frye test, 
whether the test has “general ac- 
ceptance.” Daubert, 509 U.S. 579, 
593-595. 

There was some uncertainty after 
the Daubert decision about whether 
it applied to nonscientific experts. 
However, the Supreme Court explic- 
itly answered this in the affirmative 
in its 1999 Kumho Tire decision: 
“This case requires us to decide how 
Daubert applies to the testimony of 
engineers and other experts who are 
not scientists. We conclude that 
Daubert’s general holding—setting 
forth the trial judge’s general 
‘gatekeeping’ obligation—applies 
not only to testimony based on ‘sci- 
entific’ knowledge, but also to testi- 
mony based on ‘technical’ and ‘other 
specialized’ knowledge.” Kumho 
Tire, 526 U.S. 137. 

Between the issuance of Daubert 
and Kumho Tire, the Court decided 
Joiner. This decision establishes that 
the abuse of discretion standard of 
review applies to a trial court’s 
Daubert rulings on the admissibil- 
ity of expert witness testimony and 


evidence. Joiner, 522 U.S. 136. 


Florida Admissibility 
Standards 

The Florida Supreme Court con- 
tinues to adhere to the Frye test and 
has repeatedly declined to follow the 
approach in Daubert. In fact, it re- 
jected Daubert’s approach several 
years before the U.S. Supreme Court 
formally adopted it for use in fed- 
eral courts. 

In Stokes v. State, 548 So. 2d 188 
(Fla. 1989), the Florida high court 
discussed the balancing test that 
was later approved in Daubert and 
which was being used by some 
courts at the time, and ultimately 
concluded that “[the] balancing ap- 
proach may well take the concept of 
flexibility too far.” Stokes, 548 So. 
2d 188, 194. Just four months after 
Daubert was decided, the Florida 
Supreme Court confirmed in an al- 
most offhand way that it would not 
follow Daubert. In Flanagan v. 
State, 625 So. 2d 827 (Fla. 1993), the 
court relied on the Frye test to re- 
ject an expert’s “sex offender profile” 
analysis, and, in a footnote that con- 
tains no additional explanation, ac- 
knowledged the Daubert decison but 
added that “Florida continues to ad- 
here to the Frye test for the admis- 
sibility of scientific opinions.” 
Flanagan, 625 So. 2d 830. 

In subsequent decisions, the 
Florida Supreme Court has firmly 
communicated its adherence to Frye 
as the governing standard in 
Florida. Thus, in Hadden v. State, 
690 So. 2d 573 (Fla. 1997), the high 
court reiterated that “Our specific 
adoption of [Frye] after the enact- 
ment of the evidence code manifests 
our intent to use the Frye test as the 
proper standard for admitting novel 
scientific evidence in Florida, even 
though the Frye test is not set forth 
in the evidence code.” [Emphasis 
added.] Hadden, 690 So. 2d 573, 
578. It said that “we will not permit 
factual issues to be resolved on the 
basis of opinions which have yet to 
achieve general acceptance in the 
relevant scientific community; to do 
otherwise would permit resolutions 
based upon evidence which has not 
been demonstrated to be sufficiently 
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reliable and would thereby cast 
doubt on the reliability of the fac- 
tual resolutions.” Hadden, 690 So. 
2d 573, 578. 

Consequently, in a Florida state 
courtroom, absent this showing, ex- 
pert testimony based on theories or 
tests that have not gained general 
acceptance remains inadmissible. 
With this difference in mind, a 
plaintiff may wish to proceed in fed- 
eral court if the expected proof in- 
volves novel scientific or technical 
theories, and a defendant should 
consider removing state-filed cases 
to federal court if its case depends 
on such evidence. 

No reported case could be found 
in which the Florida Supreme Court 
has had occasion to address the U.S. 
Supreme Court’s two subsequent 
decisions in 1997 (Joiner) and 1999 
(Kumho Tire), and Florida courts 
continue to apply the Frye test.* 

The Frye test involves four parts. 
In Ramirez v. State, 651 So. 2d 1164 
(Fla. 1995), the court outlined them, 
noting that the first three steps re- 
quire determinations by the trial 
judge. First, a judge must decide 
whether the expert testimony will 
assist the jury in understanding the 
evidence or in determining a fact in 
issue. Second, a decision must be 
made whether the expert’s testi- 
mony is based on a scientific prin- 
ciple or discovery that is “suffi- 
ciently established to have gained 
general acceptance in the particu- 
lar field in which it belongs” under 
the Frye test. Third, the court must 
determine whether the particular 
expert witness is qualified to 
present opinion evidence on the sub- 
ject in issue, and if the first three 
steps are answered in the affirma- 
tive. If these three elements are sat- 
isfied, the “the judge may allow the 
expert to present an opinion to the 
jury, for which the jury can deter- 
mine the credibility of the expert’s 
opinion, which it is free to accept or 
reject.” Ramirez, 651 So. 2d at 1167. 

The “general acceptance” under 
Frye must be established by a pre- 
ponderance of the evidence. 
Ramirez, 651 So. 2d 1164, 1168. The 
failure of a party in a Florida state 
court to object to evidence that does 


Experts, whether 
retained for behind- 
the-scenes 
consulting or for 
testimony, can 
provide a decisive 


advantage over an 
adversary. 


not meet the Frye test results in 
waiver of the objection. Hadden, 690 
So. 2d 573, 580. On appeal, Florida 
courts use a de novo standard of re- 
view and review a trial court’s rul- 
ing as a matter of law rather than 
under an abuse-of-discretion stan- 
dard. The reviewing court will “con- 
sider the issue of general acceptance 
at the time of appeal rather than at 
the time of trial.” Hadden, 690 So. 
2d 573, 579-580. As a rule, the sta- 
bility of economic theory is such that 
an economist’s testimony nearly al- 
ways relies on generally accepted 
economic theory and statistical 
methods. The economist’s misappli- 
cation of an established theory or 
method is more common than his or 
her reliance on novel theories. Mo- 
tions in limine, therefore, may still 
be effective in the courtroom. 


Before a Lawsuit is Filed 

Economists can play a vital role 
in helping employers avoid labor 
and employment disputes. They can 
also help parties, whether plaintiff 
or defendant, in analyzing informa- 
tion to assess the strength of an an- 
ticipated claim or available de- 
fenses. Prelitigation uses for an 
economist include, but are not lim- 
ited to, the following: 

e Statistical auditing of an 
employer’s labor and employment 
practices. Most employment actions 
that materially affect employees, 
and which are commonly the sub- 
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ject of discrimination claims, can be 
analyzed by an economist for pat- 
terns that suggest unequal (albeit 
not neccesarily unfair) treatment of 
one or more protected classes of in- 
dividuals (e.g., race, age, gender, 
disability, and national origin). This 
includes an employer’s practices 
with regard to salaries and wages, 
promotions, demotions, hiring deci- 
sions and terminations. Here an 
economist can identify possible em- 
ployment patterns adverse to a group 
of employees protected under the 
law. This kind of analysis may be 
essential before a major entity-wide 
employment action, such as a reduc- 
tion in force or other reorganization. 
The economist, prior to the employ- 
ment action being taken, can iden- 
tify potential problem areas and rec- 
ommend modifications to the 
process. 

e Review of the employer’s equal 
opportunity (EEO) plan and/or af- 
firmative action plan (AAP). Here an 
economist can conduct analyses to 
see if any shortfalls in percentages 
of minorities or other population 
groups are statistically significant. 
Some variations are to be expected, 
as a workforce will never perfectly 
model the population in general. 
However, variations beyond a cer- 
tain point (measured in units of 
‘standard deviations’) can serve as 
the basis for discrimination claims 
against the employer.’ An economist 
can also help determine if the ap- 
propriate external labor market 
data are being used in the AAP or 
EEO plan and whether the jobs 
grouped together into “job groups” 
are appropriately grouped for the re- 
quired analysis (i.e., will provide a 
reasonable promotion, hiring and 
termination analysis, as required in 
the backup for the AAP). 

© Review of the employer’s human 
resource databases. In some in- 
stances, an employer’s internal 
records may be insufficient to deter- 
mine whether hiring or other em- 
ployment policies are consistent 
with federal and state antidiscrimi- 
nation laws. In this instance an 
economist helps determine whether 
the employer’s computer or paper 
information is sufficient for analy- 


ses. If it is not, the economist can 
explain what additional information 
should be maintained (and the 
proper format) for simple analysis. 
An economist can also assess the 
accuracy of the data and the incon- 
sistencies within the various data 
sources. Finally, an economist can 
provide input into systems design 
for good employment management. 
¢ Industry comparison studies in 
union negotiations. Economists are 
often retained during union negotia- 
tions to determine whether provi- 
sions of the proposed contracts are 
consistent with the contracts be- 
tween unions and other employers 
in the same industry. For example, 
management may claim that their 
proposed general wage increase 
(GWI) is equal to or better than that 
given by other employers in the in- 
dustry. Economists study the union 
contracts of the companies in the 
market and determine if the provi- 
sions are as generous as claimed, 
relative to others in the industry. 


After a Lawsuit is Filed 

e Assist in determining evidence 
of a prima facie case. In the earliest 
stages of an employment-related 
lawsuit, counsel for an employer is 
likely to have access to a wealth of 
data relevant to the employee’s 
claim. Claims for which early reten- 
tion of an economist may be justi- 
fied include failure-to-promote 
claims, which may trigger discovery 
on entity-wide advancements; fail- 
ure-to-hire claims; and equal pay 
claims. In these situations, the 
economist can provide early and cru- 
cial insight into the substance of the 
lawsuit by reviewing the allegations 
and by offering proposals or advice 
on the analyses to which the attor- 
neys may want to respond. 

© Providing the attorney with a 
preliminary estimate of the value of 
economic losses. Both the plaintiffs 
and the defendant’s lawyers may 
benefit from a best- and worst-case 
scenario of economic losses. This can 
help the attorneys establish param- 
eters for the case. 

¢ Assist in discovery. Discrimina- 
tion claims that allege disparities in 
hiring, advancement or pay are 
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likely to trigger the need for entity- 
wide data on these employment ac- 
tions. It is not always clear, how- 
ever, what kind of documentation 
should be considered or produced to 
assess these claims. Economists of- 
ten have access to a vast array of 
information about financial or sta- 
tistical evidence that can prove or 
disprove these claims. Conse- 
quently, an economist can help 
counsel with document requests, or 
with the preparation of responses 
that decline requests for production 
in which the adversary is seeking ir- 
relevant information. An economist 
can also help counsel set up com- 
puter databases to organize, sift 
through and analyze information 
about the claims. By gaining an 
understanding of the employment 
process at issue, the economist can 
help the employer determine what 
information is (or will be) relevant 
to the economic and statistical 
analyses. The economist is often 
used to assist the attorney in gain- 
ing an understanding of the various 
sources of data maintained by the 
employer and preparing them in re- 
sponse to the discovery requests. 
The economist often requires certain 
data for their required analysis and 
this expert discovery helps to assist 
attorneys in answering interrogato- 
ries, requests for production, and 
requests for admissions. 

e Assist the attorney in respond- 
ing to class certification issues. Here 
an economist can provide statistical 
analyses on the numerosity, typical- 
ity, and commonality claims. An 
economist can also identify organi- 
zations or jobs or work groups that 
differ (or do not differ) sufficiently 
that the employment issues cannot 
be the same. He or she can also iden- 
tify and illuminate the process by 
which decisions are made to show 
commonality or typicality. This ex- 
ample illustrates the importance of 
retaining an economist as early as 
possible in certain cases. 

¢ Review the opposing economic 
and statistical evidence put forth by 
the opposing expert. In some cases a 
party faced with an opposing econo- 
mist will not retain their own ex- 
pert, a strategy fraught with risk.A 


Economists can 
provide key insights 
into evidence on 
liability and 
damages, and can 
also serve as 
disclosed or 
undisclosed expert 
witnesses. 


judge or jury may interpret the ab- 
sence of rebuttal testimony as im- 
plicit acceptance on the part of the 
opposing attorneys and thus they 
may be more likely to accept the re- 
sults of the opposing economist’s 
analysis. A retained expert can 
verify the opposing expert’s report 
and/or deposition testimony for its 
accuracy, and can evaluate the 
methodology and its professional 
quality. Economic analyses are of- 
ten plagued by methodological or 
data weaknesses such as poor data 
(errors, omissions, inconsistencies), 
misapplied procedures, assertions or 
assumptions contrary to the evi- 
dence in the case, or a study design 
that introduces a bias in the results. 
In other cases, counsel for one party 
may decide against retaining an 
economist solely because the oppo- 
sition has not retained one. If the 
case addresses economic issues, this 
is precisely the time to retain an 
economist—someone who will go 
through the proceedings unchal- 
lenged by a rebuttal witness. 

¢ Assist the attorney in preparing 
for the deposition of the opposing 
expert. As a general rule, a lawyer 
who lacks specific expertise in the 
opposing expert’s field is going to be 
at a disadvantage in a deposition 
and/or at trial. (A useful analogy is 
the occasional match between a pro 
se litigant and an opposing counsel. 
Opportunities abound for the more 
educated and experienced combat- 
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ant to score points.) In a deposition, 
an expert may be able to deftly de- 
flect the questions posed by an un- 
informed examiner. In most fields 
of expertise, including law, there are 
varying opinions and techniques, 
and the examining lawyer must be 
in a position to fully explore those 
with an opposing economist. In this 
situation, a retained expert econo- 
mist can aid the lawyer in writing 
deposition questions, and can attend 
the deposition to provide follow-up 
questions. Where a party does not 
intend to match the opposing party’s 
economist at trial with one of its 
own, it may still be a wise idea to 
retain an economist, if for nothing 
else than for the purpose of assist- 
ing in the deposition of the oppos- 
ing expert. 

© Assist the attorney in preparing 
a possible Daubert motion to exclude 
the opposing expert’s opinions in the 
case. Perhaps one of the less obvi- 
ous uses of an economist, at least in 
a behind-the-scenes role, is to help 
prepare a Daubert/Kumho Tire 
motion seeking the exclusion of an 
opposing economist. For example, 
an economist could help show that 
the opposing economist’s methods 
are either irrelevant to the issues of 
the case or they do not adhere to 
generally accepted labor economic 
practices. Here again, an economist 
will likely be in the best position to 
help the lawyer explain why, from 
the view of labor economics, the pro- 
posed expert’s opinion should be 
deemed inadmissible. 

¢ Assist the attorney in preparing 
for mediation. Preliminary statisti- 
cal results and/or economic loss cal- 
culations are often used to establish 
boundaries for mediation and to 
help the mediator determine the 
worth of the case. The analysis of 
the expert may have identified the 
areas which are most sensitive and 
key to the settlement. In cases in- 
volving large groups of employees, 
the use of an economist here may 
be essential. 

¢ Full-scale statistical analysis of 
the employment issues in the case. 
Assuming a lawsuit is filed, an 
economist can conduct a comprehen- 
sive analysis of the relevant docu- 
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ments for use at trial. This involves 
gaining a complete and detailed 
understanding of the employment 
processes. Here the economist will 
want to know who the decision-mak- 
ers were, what factors were consid- 
ered in the decision-making process, 
what organization units were in- 
volved, and all the data pertaining 
to the employment action at issue. 

¢ Conducting an analysis of eco- 
nomic losses. Economic losses may 
be calculated several ways. Depend- 
ing on the number of plaintiffs, the 
economic damages may be calcu- 
lated for the group of plaintiffs as a 
whole or for separate individuals. In 
this situation, an economist works 
with the attorney to identify and 
obtain the data and/or documents 
that would allow an estimation of 
economic losses. These documents 
often include personnel files, tax 
forms, Summary Plan Descriptions 
(SPDs) for fringe benefit plans, and 
employment records (pay and ben- 
efits) from any subsequent employ- 
ers. 

° Assist in identifying and evalu- 
ating effective methods for present- 
ing economic and/or statistical re- 
sults to jury or judge. In an age when 
juries are likely to be accustomed to 
a visual presentation of information, 
the presentation of expert economic 
testimony may, to say the least, re- 
quire some thought to ensure its 
best delivery. Where significant ex- 
pert testimony or evidence is ex- 
pected, one or more brainstorming 
sessions with the economist will be 
useful on the specific subject of pre- 
sentation. During this process, the 
lawyer and economist may find sev- 
eral different ways to present the 
same information, some of which 
will be more striking than the oth- 
ers. Also, the lawyer may be able to 
pose analogies to the economist to 
see if there is a simpler way to help 
the jury understand the meaning of 
the evidence. Analogies are often a 
useful tool with juries, and are help- 
ful devices for use in conjunction 
with sophisticated principles that 
the average juror may not immedi- 
ately appreciate. The goal here is to 
ensure that the jurors do not need 
to have a degree in economics to get 


the point. 

¢ Assisting the attorney in direct 
examination of the expert. Here the 
economist can help the lawyer for- 
mulate the questions the economist 
needs to be asked on direct exami- 
nation to ensure the desired re- 
sponses. Inartful examination can 
lead one’s own retained expert to 
respectfully disagree with the ques- 


tions being posed. Even a limited 
amount of confusion between a law- 
yer and the expert in front of the jury 
can have dire consequences for this 
important aspect of an employment 
lawsuit. 

© Assisting the attorney in the 
cross-examination of the opposing 
expert. As in the instance of an op- 
posing expert’s deposition, an econo- 
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mist can take the opposing expert’s 
report and/or deposition and con- 
struct a framework for effective 
cross-examination. 

e Testify at deposition, settlement 
conference, or trial. 

e Prepare graphical and tabular 
exhibits for trial. Many economics 
research firms are well-accustomed 
to preparing sophisticated graphics 
that reflect their research and pro- 
fessional opinions. In some in- 
stances a retained expert may be 
able to prepare her or his own graph- 
ics for use at trial. At a minimum, 
they can provide substantial input 
into the creation of trial exhibits 
that accurately and easily convey 
the substance of their testimony. 
This service can be negotiated as 
part of the cost of retaining the ex- 
pert or separately, but the charges 
are likely to be substantially less 
than if the same exhibits are pre- 
pared by an independent graphics 
design firm, who may not be accus- 
tomed to the specialized needs of 
economic data. 


After The Litigation 

e Statistical monitoring of the 
employer’s practices to minimize the 
chances of future lawsuits. Once a 
lawsuit has concluded, the 
employer’s counsel may recommend 
periodic reviews of the client entity’s 
compensation, promotion, hiring, 
and termination practices, among 
others. This kind of routine analy- 
sis permits employers to make ad- 
justments to the hiring practices to 
avoid statistically meaningful varia- 
tions. 

¢ Helping employers create and 
maintain their own data files and 
statistical procedures. Some employ- 
ers may not want to retain outside 
consultants on a regular basis to 
monitor data generated by various 
employment practices. Too, some 
employers have their own internal 
staff and systems that, with appro- 
priate training, would allow them to 
conduct their own analyses. Econo- 
mists can help train designated staff 
to provide them with the analytical 
skills that would allow them to effi- 
ciently conduct their own self-moni- 
toring analyses. 


e Preparing reports and analy- 
ses consistent with consent decrees 
or other settlement or court orders 
derived from the lawsuit’s resolu- 
tion. Courts may sometimes issue 
injunctive relief requiring the em- 
ployer to provide periodic updates 
on hiring practices, or forbidding 
an employer from engaging in cer- 
tain future employment practices. 
The federal Equal Employment 
Opportunity Commission, Depart- 
ment of Labor, or state adminis- 
trative agencies such as the 
Florida Commission on Human 
Relations may enter into settle- 
ment agreements requiring an 
employer to provide information 
about internal hiring, firing, pro- 
motional or other decisions. In 
these cases, an economist can 
guide an employer in deciding how 
to maintain and retrieve informa- 
tion sought by the courts or regu- 
latory agencies. 


Conclusion 

The value of economists should 
not be overlooked in labor and em- 
ployment law disputes. Economists 
can provide key insights into evi- 
dence on liability and damages, and 
can also serve as disclosed or undis- 
closed expert witnesses. By properly 
evaluating the need for an econo- 
mist in these cases, both plaintiffs 
and defendants can better advocate 
their clients’ interests. O 


1 Discrimination based on race, color, 
religion, sex and/or national origin is 
prohibited by Title VII of the Civil Rights 
Act of 1964 (Pub. L. 88-352) (Title VII), 
as amended, as it appears at 42 U.S.C. 
§§2000e et seg., and by many state civil 
rights acts, including the Florida Civil 
Rights Act. See Fia. Star. ch. 760. Dis- 
ability discrimination is prohibited by, 
among other laws, the Americans With 
Disabilities Act of 1990, 42 U.S.C.A. 
§§12101 et seg., and by many state civil 
rights acts, including the Florida Civil 
Rights Act. See Fia. Stat. ch. 760. Age 
discrimination is prohibited at the fed- 
eral level by the Age Discrimination and 
Employment Act of 1967, 29 U.S.C.A. 
§§621 et seq., and by many state civil 
rights acts, including the Florida Civil 
Rights Act. See Fia. Stat. ch. 760. The 
federal Equal Pay Act of 1963, 29 
U.S.C.A. §206, prohibits sex-based wage 
discrimination between men and women 
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in the same establishment who are per- 
forming under similar working condi- 
tions. 

2 In terms of expert testimony from an 
economist, “[a]n economist, for example, 
is allowed to testify that a particular 
pattern of pricing indicates that the de- 
fendant participated in a price-fixing 
conspiracy, whereas the lay witness 
could testify only to what the prices 
were. U.S. v. Williams, 81 F.3d 1434, 
1442 (7th Cir. 1996). 

3 PeTER HuBer, GALILEO’S REVENGE: 
JUNK SCIENCE IN THE CourtROOM (1993); 
see also Davin FaIGMAN, LEGAL ALCHEMY: 
THE Use AnD Misuse OF ScIENCE IN THE 
Law (1999). 

* Daubert v. Merrell Dow Pharmaceu- 
ticals, Inc., 509 U.S. 579 (quoting from 
the syllabus, which is prepared by the 
Reporter of the Decisions for the conve- 
nience of the reader). 

5 E.g., Farrill v. State, Case No. 2D98- 
2024 (2d D.C.A. Op. filed April 14, 2000) 
(Altenbernd, J., concurring opinion, not- 
ing Florida Supreme Court’s post- 
Daubert adherence to Frye test, as re- 
flected in Brim v. State, 695 So. 2d 298 
(Fla. 1997), despite Supreme Court’s 
adoption of more lenient standard); E.I. 
Du Pont De Nemours & Co., Inc. v. 
Castillo ex rel. Castillo, 1999 WL 71598, 
24 Fla. L. Weekly D448, (Fla. App. 3d 
Dist. 1999) (applying Frye test). 

® While courts have often referred to a 
standard deviation of “greater than two 
or three standard deviations” to be sta- 
tistically significant, Hazelwood School 
District v. United States, 433 U.S. 299, 
308 n.14 (1977), the courts have also 
cautioned that there is no “particular 
number of ‘standard deviations’ [which] 
can determine whether a plaintiff has 
made out a prima facie case in the com- 
plex area of employment discrimination” 
and have generally adopted a case-by- 
case approach. See, e.g., Watson v. Fort 
Worth Bank and Trust, 487 U.S. 977, 
995 n.3 (1988). 


James Garrity is a trial lawyer 
with a statewide practice concentrating 
in federal and state labor and employ- 
ment issues at McConnaughhay, Duffy, 
Coonrod, Pope & Weaver, P.A., a law 
firm with offices in seven Florida cities. 
Mr. Garrity is a frequent author and lec- 
turer on federal and state workplace is- 
sues. 

Paul F. White, Ph.D., is vice presi- 
dent and senior research economist at 
Economic Research Services, Inc., a re- 
search firm with offices in Florida and 
California. Dr. White received his Ph.D. 
in iabor/health economics from North 
Carolina State University. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Richard C. McCrea, Jr., chair, and 
F. Damon Kitchen, editor. 
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Greed, Gold & Turtle Grass 
by J. Hal Forbes 

J. Hal Forbes, Gainesville, has 
written the first in a series of nov- 
els featuring the character Leland 
Forster. The setting for this book is 
sleepy Florida coastal island towns 
on the Gulf and the dark streets of 
Miami’s drug cartel. 

Experience as a police officer and 
defense attorney has given Forbes 
the ability to create a cast of believ- 
able characters and mayhem sur- 
rounding the discovery of a 400- 
year-old gold plate from a sunken 
Spanish galleon. 

Find Greed, Gold & Turtle Grass 
through www.fictionforest.com and 
www.softlock.com by Cloudy Moun- 
tain Books. Download or on-site 
reading costs $14.95. Print copies 
will be available in spring 2001. 


Law Governing Lawyers 

The American Law Institute an- 
nounces publication of Restatement 
of the Law Governing Lawyers, 
which addresses constraints im- 
posed upon lawyers by law, i.e., of- 
ficial norms enforceable through a 
legal remedy administered by a 
court, disciplinary agency, or simi- 
lar tribunal. 

Chapters cover regulation of the 
legal profession; client-lawyer rela- 
tionship; financial and property re- 
lationship; lawyer civil liability; 
confidential client information; rep- 
resenting clients; and conflicts of 
interest. 

Professor Charles W. Wolfram of 
Cornell Law School served as re- 
porter with associates John 
Leubsdorf of Rutgers University 
Law School, Thomas D. Morgan of 
George Washington University Law 
School, and Linda S. Mullenix of the 
University of Texas School of Law. 


Restatement of the Law Third, 
The Law Governing Lawyers (two 
volumes) is available for $195 plus 
$10.50 for shipping and handling 
from ALI, 4025 Chestnut St., Phila- 
delphia, PA 19104-3099, 800/253- 
6397. 


Employee Leave and 
Disability 

To help in-house counsel comply 
with federal and state employee 
leave laws, Legal Research Center 
has prepared State-by-State Guide 
to Employee Leave and Disability. 

The guide costs $165 and is pub- 
lished by Aspen. For more informa- 
tion about this book, call 800/638- 
8437. 


Not With My Child 

The United Youth Security, LLC, 
was formed in 1997 to combat child 
sexual abuse in the United States 
and abroad. The group has pub- 
lished Not With My Child, which is 
designed to present information re- 
garding this criminal act. 

The book details the nature and 
gravity of child sexual abuse and its 
consequences; behavioral traits 
common to pedophiles and other 
abusers; children that are more 
vulnerable to sexual abuse; com- 
mon strategies of predators to win 
the cooperation of children; guid- 
ance for parents in training their 
children to profile, avoid, and es- 
cape predators without alarming 
the child; behavioral and physical 
signs a child who has been sexually 
abused may exhibit; and the essen- 
tial steps to follow in helping the 
child who has or may have been 
sexually abused. 

Not With My Child sells for 
$24.95 and may be ordered by 
phone, 800/255-4000, or mail at 


United Youth Security, LLC, 2533 
North Carson St., Carson City, NV 
89706. 


The Retirement Nightmare 
by Diane G. Armstrong 

A trend that would impose un- 
wanted conservators and guardians 
upon allegedly incompetent men 
and women to manage their prop- 
erty and personal affairs is occur- 
ring according to the author. 

Laws are being used by calculat- 
ing heirs to seize control of parents’ 
assets and by protectors in the so- 
cial welfare community to control 
the vulnerable elderly themselves. 
Drawing on cases from across the 
country, Dr. Armstrong shows how 
competent elders can be victimized 
by arbitrary conservatorships and 
guardianships. 

She summarizes every state’s 
statutes and provides contact num- 
bers for national services, legal or- 
ganizations, state offices of aging, 
and other resources for the elderly. 

Diane G. Armstrong, Santa Bar- 
bara, CA, is a clinical psychologist, 
writer, and consultant. 

The Retirement Nightmare, How 
to Save Yourself from Your Heirs 
and Protectors (420 pages) sells for 
$23 and is published by Prometheus 
Books, 59 John Glenn Drive, 
Amherst, NY 14228-2197. 


People’s History of the 
Supreme Court 
by Peter Irons 

This book examines the history 
of the Supreme Court from the per- 
spective of the people whose legal 
grievances led to landmark deci- 
sions, covering 85 cases, from the 
Constitutional Convention in 1787 
to the controversial rulings on free 
speech, racial segregation, abortion, 
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and gay rights. Irons also includes 
the political, social, economic, and 
cultural factors of the time that af- 
fected these decisions. 

The author provides sketches of 
every justice and the ordinary 
Americans like Dred Scott, Lillian 
Govitas, Norma McCorvey, and 
Michael Hardwick. The cases these 
people brought to the Court con- 
fronted the Constitution’s promise 
that every American deserves the 
“blessings of liberty.” Irons recounts 
the decisions in which the Court 
both honored and broke that prom- 
ise, in cases that span more than two 
centuries. 

Peter Irons is a professor of politi- 
cal science at the University of Cali- 
fornia, San Diego, and has written 
eight books on the Supreme Court 
and constitutional litigation. 

A People’s History of the Supreme 
Court, The Men and Women Whose 
Cases and Decisions Have Shaped 
Our Constitution (542 pages) sells 
for $15.95 and is published by Pen- 
guin Putnam, 212/366-2272. 


Condominium/Homeowner 
Association Practice 
by Wayne S. Hyatt 

ALI-ABA’s new book provides ba- 
sic information to develop the func- 
tions, responsibilities, and powers of 
the community association; explains 
the governing rules of the develop- 
ment and sale period; shows how an 
association operates and the condi- 
tions, rules, restrictions, and regu- 
lations relevant to associations; 
identifies the documents that must 
be drafted and what each must ac- 
complish; sets out “rules of thumb” 
for drafting documents; and defines 
the client and the multiple roles the 
attorney plays when representing 
an association. 

The third edition of 
Condomiumium and Homeowner 
Association Practice; Community 
Association Law sells for $93 and 
may be ordered by phone, 800/253- 
6397 or by mail, ALI-ABA Customer 
Service Dept., 4025 Chestnut St., 
Philadelphia, PA 19104-3099. 


Brownfields Law 
LEXIS has expanded its 


Brownfields Law and Practice: The 
Cleanup and Redevopment of Con- 
taminated Lands to three volumes. 

This newly expanded guide ex- 
plains qualifications for the rising 
number of federal, state, and local 
programs that encourage the volun- 
tary cleanup, redevelopment, and 
reuse of contaminated property. 

Brownfields Law and Practice 
shows how to navigate the array of 
laws, regulations, policies, proce- 
dures, cleanup standards, and con- 
tract provisions that govern the ac- 
quisition, cleanup, and 
redevelopment of Brownfields. 

The publication now consists of 
over 2,500 pages with 84 chapters 
that are divided into eight major 
parts. There are also 10 appendices 
of practical aids. 

Michael B. Gerrard of Arnold & 
Porter in New York City is editor 
with 77 other authors contributing 
to the publication. Each of the 50 
state chapters was written by a lead- 
ing Brownfields expert in the state. 

The cost for Brownfields Law and 
Practice is $325 for print or CD- 
ROM. To obtain additional informa- 
tion on this publication, go to 
lexis.com. 


Attorney-Client Privilege 
by Paul Rice 

West Group announces the avail- 
ability of Attorney-Client Privilege in 
the United States, 2d, which con- 
tains the history, theory, and pur- 
pose of privilege, and lists proce- 
dures for asserting, establishing, 
resolving, and appealing privilege 
claims. 

In this two-volume set, Professor 
Rice adds his experiences as special 
master in ruling on many claims in 
major antitrust and patent infringe- 
ment cases, giving the text a bal- 
anced blend of information and ap- 
plications. 

To purchase, call 800/344-5009 or 
order online at westgroup.com 


Government Information 
by Jean L. Sears and Marilyn K. 
Moody 

Using Government Information 
Sources, Electronic and Print, 3d 
Ed., is an extensively revised guide 
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which offers search strategies 
through subject, agency, statistical, 
and special techniques. 

Price for the publication is $125. 
To order from Oryx Press, call 800/ 
279-6799 or visit oryxpress.com. 


Beyond Winning 
by Robert H. Mnookin 

Beyond Winning: Negotiating to 
Create Value in Deals and Disputes 
offers a new way to look at conflict 
to minimize cost while helping cli- 
ents and their lawyers turn disputes 
into deals using practical, problem- 
solving techniques. 

Negotiation tactics, understand- 
ing true motivations and emotions 
of clients, ethical dilemmas, and the 
challenges with multiple parties are 
explored. 

Using insights from economics, 
game theory, psychology, and law, 
the book illustrates how a problem- 
solving attorney can reframe and 
redirect problems in a way that 
keeps both parties moving forward. 

Mnookin is a professor at Harvard 
Law School and director of its nego- 
tiation research project. Assisting 
him with the book is Scott Peppet, 
an associate professor at University 
of Colorado School of Law, and An- 
drew S. Tulumello, an attorney in 
private practice. 

Beyond Winning, published by 
Harvard University Press, sells for 
$28 and may be ordered by calling 
617/496-1340 or writing Harvard 
University Press, 79 Garden St., 
Cambridge, MA 02138. 


Environmental and 
Land Use Law 

The Florida Bar Environmental 
and Land Use Law Section and 
REGfiles announce the availability 
of the Treatise on Florida Environ- 
mental and Land Use Law. The pub- 
lication is a formal, systematic dis- 
course of observations, 
interpretations, findings, and con- 
clusions of environmental and land 
use law specific to Florida. 

The Treatise service includes a 
user’s guide; alphabetical listing of 
treatise contents; 30 topical chap- 
ters; 124 peer-reviewed articles; 
technical and legal discussions; pro- 
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cedural as well as substantive guid- 
ance; indexes for authors and edi- 
tors, cases, citations, and subjects; 
and biannual updates. 

An annual subscription is avail- 
able in loose-leaf ($395) and compact 
disk ($295) assemblies. CD plus 
loose-leaf assembly sells for $495. To 
order, call 800/543-1618 or write 
REGfiles, P.O. Box 14289, Tallahas- 
see, FL 32317-4289. 


Blind Spot 


by Stephanie Kane 
Reviewed by: Roland A. Soler and 


Phyllis A. Roestenberg 

Need a break from Ally McBuil? 
Blind Spot, a new legal thriller by 
accomplished lawyer and debut nov- 
elist Stephanie Kane, is a refresh- 
ing break from such sophomoric por- 
trayals of the legal profession. Kane 
proves herself by delivering a cre- 
ative work of fiction that is enter- 
taining and suspenseful but also 
realistic. Mike Gray, author of The 
China Syndrome, aptly describes 
the novel as “a riveting murder mys- 
tery that vibrates with authenticity 
[and] is written with the kind of de- 
tail only a criminal lawyer could di- 
vine.” It has also earned the praise 
of other notable authors, including 


Vincent Bugliosi, author of Helter 
Skelter and Only the Sea Will Tell, 
and renowned attorney Gerry 
Spence. 

The heroine in the novel is Jackie 
Flowers, a gritty but appealing 
criminal defense lawyer who fled a 
downtown “sweat shop” to open her 
own practice in a tiny office housed 
in a renovated Denver mansion. A 
closet dyslexic, Jackie manipulates 
her dyslexia to her advantage. She 
is supported by characters you'll 
wish you knew: her seasoned inves- 
tigator, Pilar, who has seen it all and 
calls them as she sees them, and a 
neighbor, Lily, who is an old soul 
with whom she shares a secret bond. 

Jackie is retained by an acquain- 
tance charged with abduction and 
murder. She knows that to be able 
to convince a jury that her client is 
not guilty, she will first have to be- 
lieve it herself. Although her client 
offers an alibi so repugnant it has 
to be true, she begins to question his 
innocence as she investigates the 
crime. Readers are subsequently 
treated to a tour of Colorado’s most 
majestic sites while Jackie trails a 
gruesome lead. 

With a less than convincing cli- 
ent and time running out, Jackie 


has no choice but to retain an ex- 
pert to devise a criminal profile. The 
only person fit for the job is a foren- 
sic psychiatrist who has proved 
unwaveringly loyal to the prosecu- 
tion. He reluctantly agrees to evalu- 
ate her client on one condition: that 
he be permitted to use his findings 
to testify for the prosecution if he 
believes her client is guilty. As the 
psychiatrist begins to develop a pro- 
file of the killer, suspicions abound. 

Blind Spot not only provides a 
glimpse into the mind of a serial 
killer, it also provides insight into 
the life and challenges of a dyslexic 
person. Instead of relying on words 
to gather her thoughts, Jackie relies 
on images. In this case, she uses 
her dyslexia to visualize different 
crime scenes and ultimately solve 
the case by discovering similarities 
and connecting them to the killer. 

Although the first few chapters 
are a bit choppy, you will be kept in 
suspense until the very end and will 
have to fight the urge to peek at the 
last few pages of the book. 

Bottom line: Blind Spot (352 
pages), published by Bantam Books 
and costing $5.99, is a great read. 


Mr. Soler and Ms. Roestenberg 
practice law in Denver, Colorado. 


The New Treatise on 


Florida Environmental & Land Use Law 


Representing the Contributions of 177 ELUL Section Authors and Editors 


An alliance of REGfiles and The Florida Bar ELUL Section 
Visit our website: 


3 ways 


Stop by REGfiles: 2003-A Apalachee Par 
Tallahassee, FL 32301 
Call REGfiles: 800/543-1618 


to get more info or 
to subscribe 
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Respond to Apprendi, Robert Batey 
The Anatomy of Florida’s Corpus 
Delicti Doctrine, Tom Barber .O 80 
The Case Against Mandatory Report- 
ing of Domestic Violence Injuries, 
Weiand v. State and Battered Spouse 
Syndrome: The Toothless Tigress 
Can Now Roar, Douglas A. Orr 
When Is an Inconsistent Verdict Not 
Inconsistent?, Kimberly Nolen 
“A Dangerous Bend in an Ancient 
Road”: The Use of Similar Fact Evi- 
dence for Corroboration, Richard J. 
“To Flee or Not to Flee”: The Implica- 
tions of Illinois v. Wardlow on the 
Practice of Criminal Law in Florida, 
Joseph G. Jarret Je 96 
Deadbeat Parent 
Frustrated by a Deadbeat Parent? Try 
Invoking the Dog Law, Judge O. H. 
Deadlock 
The Danger of Deadlock: Coercion in 
the Courtroom, Joseph Ward..My 10 
Declaratory Statements 
The Expanded Availability of Declara- 
tory Statements, Seann M. Frazier 
Defects 
Comments on Common Law Waiver of 
the Right to Seek a Remand, Gre- 
gory M. Cesarano and Daniel R. 
Deferrals 
Getting the Most Tax Deferral From 
the Traditional IRA, Raimond N. 
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Students?, Marc Rohr............ Je 79 
Recognizing the Price of Freedom, 
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Is Your Client’s Leased Property De- 
preciable? The IRS May Not Think 
So, Terrance A. Dee and Edward E. 
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Supreme Court Limits Coverage of the 
Americans With Disabilities Act, 
Peter R. Marksteiner .............. F 32 
Discipline 
Discipline: The Highest Order of Busi- 
ness, Gary Blankenship ....... Ap 46 
Disclosure 
Florida Workers’ Whistles Are Not Si- 
lenced, Catherine A. Kyres . My 45 
Sunshine in Litigation, Ray Shaw 
Discovery 
Amendments to the Federal Discovery 
and Evidence Rules: A Primer, Judge 
Elizabeth A. Jenkins............... D 22 
The Rising Cost of Discovery from Ex- 
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tions, Curtright C. Truitt .... Mr 89 
Discrimination 
Application of the Florida Civil Rights 
Act to Extraterritorial “Employees” 
in Sinclair v. De Jay Corp. Gives a 
“Parochial” Statute Potentially Lim- 
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THE FLORIDA BaR MEMBER BENEFITS 


The Member Benefits Program operates to assist members in both their profes- 
sional and private lives via specialized group programs. The Member Benefits 
Committee seeks programs designed to offer products/services of a significant or 
unique benefit to lawyers or, products/services available only to members of rec- 
ognized groups. For information on specific programs, please contact the provid- 
ers listed below. Overall questions or concerns should be directed to The Florida 
Bar, (850) 561-5622. 


INSURANCE 


¢ Individual & Group Insurance Business Planning Concepts 
e Automobile Insurance Geico 

e Court and Surety Bonds JurisCo 

¢ Professional Liability Insurance FLMIC 


800/282-8626 
800/368-2734 
800/274-2663 
800/633-6458 


COMMERCIAL VENDORS 


Dun & Bradstreet 
Alamo (#93718) 
Avis (#A421600) 
Hertz (#152030) 
National (#5650262) 


“Lexis-Nexis Advantage” 


¢ Business Information Reports 
Car Rental 


800/879-1362 
800/354-2322 
800/331-1212 
800/654-2200 
800/227-7368 
Computerized Legal Research 800/356-6548 
Credit Card Program 
(Money Markets & CDs also) 


Express Shipping 


MBNA 800/523-7666 


Airborne Express (N82-YFLA) 888/758-8955 
UPS (P350493) 800/325-7000 


Eyewear & Contacts 

Law Book Discounts 
Magazine Subscriptions 
Office Products & Supplies 


Retail 
Telecommunications 


Theme Park Clubs 
Send requests to The Florida Bar 


Lens Express (FLBAR) 
Lexis Law Publishing 
Subscription Services 


Pennywise Office Products 
Men's Wearhouse 


MCI WorldCom(Business) 
(Residential) 
Anheuser-Busch 
Universal Studios Florida 
Walt Disney 

Water Mania 
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800/666-5367 
800/562-1215 
800/289-6247 
800/942-3311 


In-store discounts 
with proof of Florida Bar 


membership 


800/539-2000 
800/666-8703 


| 
e 
e 
| 
e 
e 
e 


Leisure 


Hilton Head Oceanfront 
Rentals Co. You play. 
We'll do all the work. 


Hilton Head Oceanfront Rentals wants y 
vacation to-be relaxing and rewarding. That's 
why we offer complete vacation planning. You 
teil us your needs and we'll take care of all 
the details including airfare and car rental. 


HILTON HEAD 
COMPANY 
P.O. Box 6151 ¢ Hilton Head, SC 29938 
Call For Information 


1-800-845-6132 


http://www.oceanfrontrentals.com 


- 888-THE BEACH (888-843-2322) toll free 


Want to ? 


Get 


expiéreSC.com 


Youn Gateway Jo Exploning South Canolina 


Planning your vacation? 
Choose South Carolina for golf, 
beaches, 
shopping, mountains and much more. 
Let ExploreSC.com be your tour 

ide. www.ExploreSC.com 


Fripp Island Resort 


www.frippistandresort.com 


hawve it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot 
for families. After all, it offers plenty of 
fun for everyone, including swimming, 
canoeing, golfing (with or without the 
kids) and extra-special activities at Camp 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


soutH CAROLINA 
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FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 

#510 rooms * 50,000 sq. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


| 
| 

Liawah Island the ey« 

online = 

_Kiawan by Owner 


Travel Leisure 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


GODDARD 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


One PHONE CALL WILL Do It! 


+ FREE SERVICE 
- Booking Martha's Vineyard and Nantucket's lans, Hotels, 


- Founded in 1977 we are the Islands’ longest established 


- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 


reservation service with a history of successfully 
accommodating our Islands’ visitors 


The Willows of Newport 
~ Romantic ~ 
Inn & Garden 


Authentic American Bed e Breakfast 


The Willows is the perfect getaway in 
dmerica's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
as one of the few renowned "Secret 
ardens" of Newport's Historic Point. 
nside, you'll find exquisitely decorated 
fooms, wonderful amenities, and have a 
umptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 
The American B & B Association 
Award of Excellence 


Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~F AX 208.774-3477 
idrocky@ruralnetwork.net 


www.idahorocky.com 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha's Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha's Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 


SPOTTED HORSE RANCH 


Lol, 
4d 
ft. stone’s throw from the 


Hoback River. Horseback riding, 
flyfishing, cookouts, river 
floating, pack trips and Western 
fun for the whole family. 
Mountain, river and wildlife views 
with meals served in 
view of the river. For color 
brochure and information on a 
one-stop vacation, call: 
307-733-2097 800-528-2084 
fox 307-733-3712 


Jackson, WY 83001 
www.spottedhorseranch.com 


ENDORSED 
FLY-FISHING LODGE 
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Its easy. Hole 


Book your entire vacation— 
air, lodging, lifts and more 
with one call. 


www.jhsnow.com 


888-838-6699 


email: info@jhsnow.com 


OLE 


CENTRAL RESERVATIONS 


EXPERIENCE THE 
$47 - MILLION 
TRANSFORMATION 


Massive rock fireplaces and timber 
beams... From lobby to rooms, 
we're turning back time to the 
elegance of 1920’s Lake Tahoe. 
Not to mention adding a 100-seat 
theater, full-service spa... All at the 
same 26-acre lakefront resort, still 
known for 50,000 sq. ft. of 


indoor/outdoor meeting space. 


Leisure 


EUROPE: 
ROM $799 


Packages Include: 

x RT Air from Florida 
Gateways to Europe 
RT Transfers 

m/ Nights Lodging 

Breakfast 


$799 INNSBRUCK AUSTRIA 
$999 COURMAYEUR, ITALY 


Cail for a free 
trip catalog !!! 


| The Ski & Adventure Travel Specialist 
3020 North Federal Hwy. Building #10 
Fort Lauderdale, FL 33306 


A. ENCORE RESORTS | 
YT BRAT Resort Properties 


Condos, vacation homes, lakeview & 


lakefront estates from $99 to $2,500 
nightly 


888-266-3612 


bratresort.com 


THE JUDGE. 


Enjoy the greatest concentration of 
ski resorts in North America. Call 
800-FOR-RENO or 800-GO-TAHOE 
and arrange your ski package today. 


RENO RENO- LAKE TAHOE 


TAHOE 


BET YOU DIDN’T KNOW: 
renolaketahoe.com 


LAKE TAHOE ¢ INCLINE VILLAGE, NV 


* Larger 3 & 4 bedroom units 
* Hot tub, sauna and large rec room 


800-458-2463 


forestpines.com 
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Aspen Ski. Tours, Inc. 


for our 64-page color 


Hit the Slopes | 


Featuring over 25 Rocky Mountain Ski Resorts 


Complete packages including air, accommodations, 
ski-lift tickets, rental cars, transfers and more...all at § 
unbeatable prices to fit your specific needs. 


For the Hottest Deals on Snow 


www.skifours.com/fl 
or call 800-364-4206 


970-925-9500 FAX 970-925-2038 agents@skitours.com 


q 

Re 

KSON 4 800.755.1330 SKI 

fax 954.564.6721 

= 

FOREST PINES Col 

; 


a vel @ Leisure 


ADVENTURE 
ASSOCIATES 
(OU COULD SAY \siieakaee owned and operated since 1987 
WERE ON A MISSION. 


EAST AFRICA 


Cultural & 
Wildlife Safari YE 


me 


* Superb wildlife viewing 
* Premier East Africa parks 
* Visit traditional tribal villages 
* Deluxe park lodges, luxury tents, 


AGE e 


Find Yourself Lost (TO PAMPER YOU) 
in Lux wry * Sun, swim, snorkel and sail ‘. 
Ski-In, Ski-Out, Next to Lifts | * Private land rovers .. 
> 32 individually Designed Suites * Guided safari walks 
Fireplaces, Jetted Tubs, Steam Showers & More. HAMINADE JANUARY 12 - FEB 1, 2001 
Acclaimed 9545 Restaurant BENCHMARK @HOSPITALITY 
Ski Valet, Concierge and Bell Service GETAWAY PACKAGES FROM $199 he ‘ 
INQUIRE ABOUT OUR SKI PACKAGES 800-283-6569 ir ass 
888-601-5678 WWW.CHAMINADE.COM eassc 
: www.innatlostcreekicom & ONE CHAMINADE LANE, SANTA CRUZ CA e 
Walk Earth’s WOMEN'S oo! 
GETAWAYS “oo; 
Let 140,000 eyes a 
Stay in B&B's, Inns, Lodges Mom see the world ‘ 
Weekends and Weeklongs+ for mothers & others through your 
alifornia New Mexico + Great Smoky Mountains & Recuanee 
Maine * New Hampshire * Midwest and more IN SO. CALIFORNIA 8 , ? 3 
MEXICO: Copper Canyon + Yucatan 3 Travel &2 Leisure Section 4 
arts & crafts + yoga fun g 
campfire # massage & more a Step in the right a 
 direction—advertise in the 
y - Lawyer Services Pages! - 
Scrapbook Marathon 
classes a a 
Call for Brochure sleep? Ps 2 
B/7-869-5745 847-869-5745 fun a To Advertise Contact: 
email: teiywt@mes.com Massage Julie Tanner 
www.earthisyours.com g (850)561-5687 
Cait (888) 633-2226 -mail: 
“One of the Top Walking Tour ‘AKE A CAMP TOUR: a 
“Companies in the World” § jtanner@flabar.org 
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PERSGNAL INJURY ATTORNEYS 


Ail egal categonss, we have 


4-800-733-5342, 1-888-669-4 
you ready to start 


am J. Bodziak, M.S.F.S; 


a Janes 
Estate 
in Florigl 
act as 2 
‘'y. 20185 East Country Club Driv 
Mam) $8180, (305) 466-8519, tax (306) 
1533, 


T. Gau (941) 593-8033. Napies, FI 
websit@; www. wigalut.com, 


. Callus A-A-A, Attorney R 


Thomas Vastrick, 380 S. State Road 43+ 
1004-18 32. Altamonte Springs, FL 32714 
. Formerty with U-S. Pasta ins 
i ott Lab. Over 20 yrs. Ex a7 


experts 1986. We have Florida | 


24 hr 


gorrals? 


agreed to review your malpract: 


as merit, for you. Plaint 
4-800-284-3627. Visit us at 


com. 


Estate Law 
L. Mack, Board Certified Re 


er with 50 years practice excuse) 
reai estate law, AV rated, availabic 


ufant of expert witness in 


it: imacklaw@aai.com. 


nises Liability & 


mises Liability & Security; Pol 


& Procedures; Wrongful ¢ 


yalScope Research provides y 

etective, concise. ana commanding jeg 
researgh and writing. Outsourte those 
and 


Gail (941) 518-6786 or vi 


com. 


BAR JOURNAL/DECE 


BE R 2000 


TRADEMARK] 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


DOCUMENT PREPARATION match experts to your cases 
(for attomeys only - applications, Section 8 from our carefully pre-screened 
& 15, Assignments, renewals.) panel of board-certified 
RESEARCH- (SEC - 10K’s, ICC, FCC, specialists in your region. 
COURT RECORDS, CONGRESS.) AMFS bridges medicine and 
APPROVED-} Our services meet law...more than 4,000 poe 
standards set for us by a D.C. Court : specialists in more than Michael E. Cardoz4 


of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


& COPYRIGHT SEARCHES 


COMBINED SEARCH - $315 

(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 

STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 


AMFS staff 


DESIGNS - $210 per International class physicians 5 hr 
COPYRIGHT - $180 collaborate to é 
PATENT SEARCH - $450 (minimum) personally review . 

your medical records, 


INTERNATIONAL SEARCHING formulate opinions, and 


20,000 cases since 1990. penetra 


AMFS’ 


American Medical Forensic Specialists, Inc. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


A physician managed company 


1-800-275-8903 


B. Michael Grant, CPA 


is an independent and objective 


Economic Expert 
qualified in Federal and Michigan 
Courts for plaintiff and defense 
attorneys for over 14 years. 

Loss of Wages and Benefits Loss of Services 


Value of a Homemaker Business Valuations 
Divorce Actions # Hedonic Damages @ Lost Profits 


5840 Corporate Way, Suite 200 West Palm Beach, FL 33407 
(561) 969-9959 Toll-Free (888) 883-4336 


Licensed in Michigan, Pending in Florida 


& A-A-& Attorney Referral Service. js your 
vnone tinging like ttused to? Last month we Onl the Be 
one phone call—at no charge to you. 4 
= votwear/Tire / Handwriting 
aminer, fully certified, over 27 years experience: 
Jacksonville, Fi 904-267-8860. 
Handwriting 
Forensic Socument Examiner/Handwriting 2 
2 Expert} Don Quinn, 6860 Beach Bouievarc. Ba & 
years @xperience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
cours. | Retired FDLE Document Examine” 
Ceftified Forensic Document Examiner, 
pection 
nce. 
Court 
(07, 
Pre Security 
William 
ith 
® 


ATE -Inter-City Testing & 
Consulting Corporation 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Was your client injurediGr amested in Las 
Vegas? Call Craig P. Kenny Associates. A law 
firm committed to the client, i 
the areas of Personal Injury, Workers Compen- 
sation, Medical Malpractice 
Defense. Experienced Trial Gall Craig 
toll free: 1-888-275-3369 or |= 
WWW.CPKLAW.com. 


Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury Analy- 
sis; Construction Safety; Elevators/Escalators; 
Fires/Explosions; Flammability; Glass/Metal Frac- 


ture; Helmets; Ladders; Parks, Playgrounds, 
i Amusements; Pollution-Air & Water; Safety/Elec- 
aa trical Engineering; Slips, Trips & Falls; Sports, Rec- 
ma reation, Aquatics; Toxic Exposure; Transportation, 
Tires; Highway Safety; Warning/Instructions 


New! VERSION 8.0 
FASTER, SMARTER, EASIER TO USE. 
Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for preparing debtors’ forms. 


PROCESS SERVICE 


(561) 745-7940 
@ Lex & Associates, Corp, Planiaton, 92 


Florida, (954) 423-6681, Fax me 379-4985. 


Several packages available including a 
Multi-User Network Version. Our prices 
include toll-free support and free updates 
for one full year. 


Call us today for your 
FREE evaluation version, 
brochure and price list, 


Visit our website: pigstep. com. 


DENTAL MALPRACTICE | 


¢ Plaintiff or Defense 

* Case Merit, Causation, Liability 
* Trial Preparation and Strategy 
¢ Expert Testimony 


1031 EXCHANGE 


Qualified 1031 Exchange intermediary 
Services. Regular, delayed, (reverse and 
to-suit. 20 years experience.) Wi WOrk Win you 
and your clients. Competitive preing. Call Jen 

Riddell (941) 366-1300 or FAG 955-9380 

for information. 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 

STOCKBROKER FRAU 1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


or reach us on the web at 
www.bestcase.com 


Best Case Solutions, Inc. 
P.O. Box 32 
Evanston, IL 60204 


Call us to talk over rem@dies avallanie 
your clients who have securiti@s 
Referral or co-counsel; expetl Wihe@ss 
David McGee, Beggs & Lang, Pensacola, 1850) 
432-2451. 


STRUCTURED 
LOTTERIES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 

FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO . 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


@ Top Doilar paid for insug settlements 
and lottery winnings. Do you Rave fign Met 
Worth Elder Clients? We large 
insurance policies from seniors) 
Capital Funding Inc., (800) 8& 
www.heartlandlumpsum.co 


any field of health care | 
847-673-4422 : S| HAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 


13577 Feather Sound Drive Call (727) 579-8054 
MedWitness.com Bldg. Il, Suite 190 Fax (727) 573-1333 
Clearwater, Florida 33762-5552 We are pleased to receive your calls. 
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medical expert testimony in medical malpractice, personal injury & disability claims (asians c 
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UCC Services 7 
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PUBLIC 
DEFENDER 


I’ve been charged with evading jury duty. 


Do you have time for Mr. Doyle 
to make a carefully orchestrated appearance? 


Bently doesn’t know anything about 
anything. | count on him for unbiased opinions. 
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Research solutions priced for the small law 
firm that doesn’t think small. 


Only the /lexis.com® service offers the most reliable 
resources—MICHIE/™ Matthew Bender? LEXIS-NEXIS? 
Shepara’s® and Martindale-Hubbell® —with small-firm pricing. 
So now the specialty practice area and jurisdictional 
sources you need are available in a fast and easy-to-use 


format, priced exclusively for your firm. /exis.com— more 


flexible and affordable than you ever imagined. For more 


info, call 1-800-356-6548 or visit /exis.com/smallfirms. 


lexis.com 


LEXIS, NEXIS, Shepard's, Martindale-Hubbell and /exis.com are registered trademarks and MICHIE 
is a trademark of Reed Elsevier Properties Inc., used under license. Matthew Bender is a registered 
trademark of Matthew Bender Properties Inc. © 2000 LEXIS-NEXIS, a division of Reed Elsevier Inc. [ 1555 | 
All rights reserved. 
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Best Case Scenario. 


Exclusive 


Intercon, Inc. v. Bell Atlantic Internet Solutions, Inc 
43 F.Supp. 26 
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WESTLAW® OTHERS 


Your research goes better when you use the best case law. Only West Cases offer you exclusive West synopses, 
headnotes, Key Numbers and KeyCite’. So you can find on-point cases faster and analyze them more quickly and 
thoroughly. For more information, visit us at www.westlaw.com/caselaw/ or call 1-800-757-9378. 


Westlaw. 
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